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Judgment of Mr Justice Michael Peart delivered on the 12th day of                        September 2011:
Before the Court are a number of applications by the plaintiffs, whose loans with Allied Irish Banks Plc (“AIB”) have been transferred to the first named defendant, National Asset Loan Management Limited (“NALM”), a group entity of the eight named defendant, the National Asset Management Agency (“NAMA”), under the provisions of the National Asset Management Agency Act, 2009 (“the Act”), and in respect of which, in the case of Irish assets, the 5th defendant has been appointed Receiver by NALM, and in respect of certain assets in the United Kingdom, the 6th and 7th defendants have been appointed by AIB on the direction of NAMA. 
For convenience I will refer to both NALM and NAMA as “NAMA”. 
The second and third named defendants are named as defendants to meet the challenges by the plaintiffs to the constitutionality of certain provisions of the Act.

The loans which are the subject of these proceedings are those made by AIB on foot of three facility letters, being one dated 18th July 2007, and two dated 18th February 2008. These facilities replaced earlier facilities following reviews thereof, and the plaintiffs refer to the terms of those earlier facilities in order to support their submission that the present facilities are not repayable on demand, and I shall return to that matter in due course.
Prior to the appointment of the Receivers, letters of demand had issued to the plaintiffs on the 22nd June 2011 and 24th June 2011 respectively seeking an immediate repayment of all sums due. The sums demanded were not paid, and it was following this default, that Receivers were appointed.
At the heart of the present applications is a contention by the plaintiffs, strongly denied by NAMA and AIB, that these loans were not repayable on demand, being more in the nature of long-term loans rather than ‘on demand’ loans, that neither NAMA nor AIB was entitled to issue letters of demand when they did, that there has therefore been no default on their part, and accordingly that the Receivers appointed over the assets are not lawfully appointed, and should be removed. I shall return to that issue also.
The present application before the Court is for leave to seek certain remedies pursuant to the provisions of s. 182(3) of the Act. While such an application may be made ex parte, the present application has been made on notice to the defendants. 
The circumstances in which such an application may be brought, and may be granted by the Court are circumscribed by the provisions of s.182 of the Act which provides as follows:

"182. -- (1)  Subject to subsection (2), a claim to which this Chapter applies gives rise only to a remedy in damages or other relief that does not in any way affect the bank asset, its acquisition, or the interest of NAMA or the NAMA group entity or (for the avoidance of doubt) any property the subject of any security that is part of such a bank asset.

             (2) A person may apply for an order that the person may apply for a remedy other than or in addition to that permitted by subsection (1) in relation to a claim to which this Chapter applies.

             (3) An application for an order mentioned in subsection (2) shall be made only by leave of the Court. An application for such leave may be made ex parte

              (4) Leave shall not be granted to apply for an order under subsection (2) unless the court is satisfied that the application raises a substantial issue for the Court’s determination and –
                    (a) the application for leave is made to the Court within 30 days after the later of

                             (i) the notification by the participating institution to the relevant debtor, associated debtor, guarantor or surety under section 96, and

                              (ii) the actual of the cause of action in respect of which the legal proceedings arose

            or

                 (b) the Court is satisfied that –

(i) there are a substantial reasons why the application was not made within that period, and

(ii) it is just and equitable in all the circumstances to grant leave having regard to the interests of any affected person.

                  (5) If the Court grants leave to apply for an order under subsection (2), the applicant shall serve on NAMA the order granting leave and the application.

                  (6) The Court shall make an order under subsection (2) if and only if the Court is satisfied that if the applicant's claim were established, damages would not be an adequate remedy.

                   (7) For the avoidance of doubt, this Chapter applies to proceedings in being at the time of specification in an acquisition schedule of a relevant bank asset.

                    (8) Nothing in this section prevents a party –

                                 (a) defending proceedings in rem in respect of a bank asset instituted against it by NAMA, a NAMA group entity, a participating institution or a statutory receiver, in a manner which might affect the bank asset, its acquisition by NAMA or a NAMA group entity or any property the subject of any security, or
                                   (b) in the defence of such proceedings, making any claim in  relation to such a bank asset.

                     (9) Nothing in this section affects the operation of the Family Home in Act 1976.” (emphasis added)
In their written submissions, the plaintiffs have set out six issues which they submit raise a substantial issue for the purposes of subsection (4) above as follows:

“1.  The plaintiffs contend that the Credit Facilities are not repayable on demand and that, in the absence of any default on their part, NALM/AIB had no right to demand their repayment.

2.  The plaintiffs contend that the decisions to demand repayment of the Credit Facilities and to appoint the Receivers were not reasonable, proportionate, taken in good faith or for a proper purpose.

3.  The plaintiffs contend that their rights to fair procedures have been breached in circumstances where they were not given an opportunity to be heard either in relation to the purported transfer of the Credit Facilities to NALM, or in relation to the decisions to demand repayment of the Credit Facilities and to appoint the Receivers. It is clear from established case law, in particular the recent Supreme Court decision in Dellway Investments Ltd v. NAMA [2011] IESC 13, that they were entitled to be heard on these issues and that their rights have been infringed.

4.  The plaintiffs contend that AIB was not entitled to demand repayment or appoint the Fifth and Sixth Defendants (sic) as receivers and managers to the plaintiffs’ UK properties.

5.  The plaintiffs contend that NAMA/NALM/AIB have been guilty of a very serious breach of confidence.

6.  Insofar as necessary, the plaintiffs challenge the constitutionality of a number of provisions of the 2009 Act.”
In relation to 4 above, it should be noted that it is in fact the 5th and 6th defendants who are appointed as Receivers by AIB over the UK assets of the plaintiffs.

Before considering each of these issues, and whether any reach the required threshold of a “substantial issue”, I should refer to the fact that in the event that the Court concludes that the plaintiffs have raised a substantial issue(s), certain interlocutory injunctive reliefs are sought by the plaintiffs in order to preserve the status quo pending the final determination of these proceedings. In particular the plantiffs seek to restrain the Receivers from disposing of any assets pending the determination of any such substantial issue.

In that regard, the provisions of section 192 of the Act are relevant.
 “192.— (1) Where injunctive relief is sought on an interim or interlocutory basis in proceedings to which this Chapter applies—

  (a) to compel NAMA or a NAMA group entity to take or refrain from taking any action, or

  (b) to compel any other person to take or refrain from taking any action where the relief if granted would adversely affect NAMA or a NAMA group entity,

  the Court shall have regard, in determining whether to grant such relief, to the public interest.

  (2) In considering the public interest, the Court shall have regard to—

  (a)  the purposes of this Act, and

  (b) the importance of permitting NAMA to discharge its functions in an expeditious and efficient manner.

  (3) Unless the Court is satisfied that not granting injunctive relief would give rise to an injustice, the Court shall not grant such relief where a remedy in damages would be available to the person who seeks that relief.

  (4) For the purposes of subsection (3), the possibility that the action against which injunctive relief is sought would or might result in a person being declared bankrupt or ordered to be wound up or otherwise adversely affected is not, of itself, sufficient to establish that not granting such relief would give rise to an injustice.” (emphasis added)
In so far as these legislative provisions provide that the Court shall not grant any injunctive relief where a remedy in damages would be available unless not granting an injunctive would give rise to an injustice, the plaintiffs refer to the provisions of section 17 of the Act which provides:
“17.— Without prejudice to any defence otherwise available to, or immunity otherwise enjoyed at law by NAMA, a NAMA group entity or a person specified in section 34 (1), no action for damages shall lie against NAMA, a NAMA group entity or such a person in respect of or arising out of the performance or non-performance in good faith of any of the functions provided for in Parts 4, 5 and 6, or in respect of any decision made in good faith to perform or not to perform any of the functions provided for in Parts 8 and 9.” (emphasis added)

Given the provisions of this section, it is submitted by the plaintiffs that it is manifest that damages cannot be an adequate remedy since damages may not be awarded against NAMA in any circumstances, unless something less that acting in good faith can be established. By way of answer NAMA argues that there is nothing in the Act which precludes the possibility of an award of damages against AIB, even if the provision protects NAMA in that regard.
In addition, the plaintiffs point to the difficulty for them presented by the restriction on any finding of injustice by the statutory statement that the prospect of a person “being declared bankrupt or ordered to be wound up or otherwise adversely affected is not, of itself, sufficient to establish that not granting such relief would give rise to an injustice”.
Constitutional challenges:
The plaintiffs seek to challenge the constitutionality of certain sections on the basis that they combine to preclude both injunctive relief and damages, and restrict the right of access to the courts. The sections identified in this regard are sections 17 and 182 (combined with section 192) which I have set forth already, as well as sections 101 and 149 (2) of the Act.
Section 101 provides:

“101.— (1) If in relation to a bank asset that NAMA or a NAMA group entity has acquired—

  (a)   it is alleged that a representation was made to, a consent was given to, an undertaking was given to, or any other obligation was undertaken (by agreement or otherwise) in favour of, the debtor or another person by the participating institution from which the bank asset was acquired or by some person acting or claiming to act on its behalf,

  (b) no such representation, consent, undertaking or obligation was disclosed to NAMA in writing, before the service on the participating institution of the relevant acquisition schedule,

  (c)  the records of the participating institution do not contain a note or memorandum in writing of the terms of any such representation, consent, undertaking or obligation or do not contain a record of any consideration paid in relation to any such representation, undertaking or obligation, and

  (d)  the representation, consent, undertaking or obligation, if made, given or undertaken, would affect the creditor’s rights in relation to the bank asset,

  then that representation, consent, undertaking or obligation—

  (i)  is not enforceable, and cannot be relied on, by the debtor or any other person against NAMA or the NAMA group entity,

  (ii)  is enforceable, and can be relied on, by the debtor or any other person, if at all, only against a person other than NAMA or a NAMA group entity, and

  (iii)  is not enforceable, and cannot be relied on, by NAMA or the NAMA  group entity against the debtor.

  (2)   A claim based on a representation, consent, undertaking or obligation referred to in subsection (1) gives rise only to a remedy in damages or other relief that does not in any way affect the bank asset, its acquisition, or the interest of NAMA or the NAMA group entity or (for the avoidance of doubt) any property the subject of any security that is part of such a bank asset.

  (3)  The Court shall not make an order under section 182 in relation to a claim to enforce a representation, undertaking or obligation referred to in subsection (1).”
The constitutionality of this section is challenged, but only if this Court is satisfied that, even though the plaintiffs may have raised a substantial issue in relation to their contention that by reason of certain representations which they claim were made to them by AIB, and to the effect that while the loans may on their face be ‘on demand’ loans they are nevertheless, in truth by virtue of the representations alleged, more in the nature of long-term loans and not repayable on demand, the Court is nonetheless precluded by this section from granting leave to quash the demands made for repayment, and all that followed upon the plaintiffs’ default. I shall be returning to these matters.

Section 149 provides:

“149.— (1) A statutory receiver shall be taken to be the agent of the chargor for all purposes.

  (2) The chargor is solely responsible for the remuneration, contracts, engagements, acts, omissions, defaults and losses of a statutory receiver and for liabilities incurred by a statutory receiver. NAMA does not incur any liability (either to the chargor or to any other person) by reason of the appointment of a statutory receiver or for the actions or inactions of a statutory receiver.

  (3) A statutory receiver shall be taken to have been irrevocably appointed as an attorney of the chargor (with full powers of substitution and delegation) and to have the authority in the chargor’s name, on the chargor’s behalf and as the chargor’s act and deed, to—

  (a) sign, seal, execute, deliver and perfect and do all deeds, instruments, acts and things that the chargor could do or ought to do pursuant to any bank asset that has been acquired by NAMA or a NAMA group entity,

  (b) generally in the chargor’s name and on the chargor’s behalf exercise all or any of the powers, authorities and discretions—

  (i) conferred by any enactment, or the common law or pursuant to any agreement forming part of any acquired bank asset, or

  (ii) that NAMA or the statutory receiver thinks fit for carrying into effect a sale, lease, charge, mortgage or dealing by NAMA, the relevant NAMA group entity concerned or the statutory receiver,

  and

  (c) generally to use the chargor’s name in the exercise of any power, authority or discretion conferred on a statutory receiver.”

This section is submitted to be unconstitutional on the basis that, especially when read in conjunction with section 17 of the Act,  it precludes either a remedy in damages or injunctive relief, and that this is an impermissible restriction of the constitutional right to litigate and infringes the plaintiffs’ right to an appropriate and effective remedy upon proof of an actionable wrong.
In addition, that the plaintiffs seek leave by way of judicial review to apply for an order to quash the decision by NAMA to appoint receivers over certain assets, as well as an interlocutory injunction staying or restraining the Receivers from taking any steps as receivers in respect of the plaintiffs’ assets, pending the determination of these proceedings.
Finally, by way of introduction, I should add that, as appears from the amended plenary summons, the plaintiffs claim damages against NAMA for breach of statutory duty, breach of contract and/or breach of confidence and/or breach of privacy; and against AIB for breach of contract, misrepresentation, negligent misstatement, and/or breach of confidence and/or (without prejudice to the foregoing) pursuant to section 101 of the Act.

Factual Background – Plaintiffs’ dealings with AIB:
The plaintiffs are property investors, and over many years have aquired a large number of high value assets both in this State and in the United Kingdom. For the purpose of these acquisitions they have over the years obtained significant credit facilities from AIB. 
In 1980, the first named plaintiff, who I shall refer to as Mr Daly, set up with two others a building company, Manor Park Homebuilders Limited (“Manor Park”). As managing director of Manor Park he ran it successfully and profitably for fifteen years. According to his grounding affidavit it became one of the three largest house-building companies in the State, and with his profits from Manor Park he began to build up a personal property portfolio. He states that in 1995 he was bought out of Manor Park and with those funds set up another company, Albany Homes (“Albany”), as well as another company, Trident Home Builders Limited, which carries out the construction of houses. While Bank of Ireland were the bankers used for his business interests, he always used AIB for his personal investments.

Following the setting up of Albany, he was keen to involve his family in his investments so that they could share his wealth, and this has meant that some properties were purchased in the names of his children, the second and third named plaintiffs. 
When these proceedings were commenced total personal borrowings from AIB totalled approximately €457 million. Inevitably, since the recent catastrophic  downturn in the property market, especially in this State since 2008, the value of these assets has reduced significantly. Nevetheless, according to Mr Daly, all loans were performing in the sense that all interest payments due on foot of his facilities was being paid as due, and in all respects he was complying with the terms of his facilities with AIB. In fact, it is his belief that the rental income derived from his investment properties is about double the sum required to service his loans with AIB (that ratio to improve when future rent reviews take place), and he continues to believe that if his portfolio is left intact, rather than sold off by the Receivers, all the borrowings in question will be repaid in full over what he believes was the timeframe understood and agreed to by AIB at the time when the facilities were agreed and drawn down. 
He supports that belief by reference to certain cashflow projections which were produced to AIB when he was negotiating these facilities, and states that this is indicative of an understanding between him and AIB at the time that while the facility letters refer to a review of many of the loans contained in these facility letters about one year later, and in some instances less, they were in fact understood by all to be in the nature of long-term loans which would be renewed from time to time over the period anticipated by the cashflow projections, and resulting in a full repayment of the loans by 2020.
It is submitted that the long-term nature of the loans is confirmed by the cashflow projections which were submitted to AIB, and which anticipated for instance a payment of €210 million in 2014 from an anticipated sale in that year of Mr Daly’s interest in Albany Homes to his two children, and further reduction in the level of debt by means of payments from the rents received. 
Mr Daly acknowledges in his affidavit that in the current economic climate it is unlikely that the sale of this interest in Albany Homes would yield €214 million in 2014, and that a sale of assets will be necessary in order to meet the targets for debt reduction on which those cashflow projections were precicated. However, to date, the loans are performing as required, and he states also that his tax affairs are in order and up to date.
It is the apparent acceptance of the repayment period reflected in the cashflow projections presented to AIB, and AIB’s support for this strategy, which the plaintiffs contend amounts to a representation by AIB when the facilities were granted that they were long-term loans, rather than on demand loans as they may otherwise appear to be from the terms of the facility letters themselves. Nevertheless, I note that Mr Daly states in his grounding affidavit at paragraph 12 that “the specific terms of the facility letters provide that the loans are not repayable on demand”. I will come to the precise terms of the letters in due course, but should at this stage state that NAMA submits that it is not just the particular terms of the facility letters which must be looked at in this regard, but also the AIB General Terms and Conditions since each facility letter commences with a paragraph stating:
“The Bank is pleased to offer you the facility below subject to the terns and conditions set out in this letter and subject also to the Bank’s General Terms and Conditions Governing Business, a copy of which is enclosed. These are legal documents and should be read carefully.”

NAMA submits that these General Terms and Conditions support its contention that the loans in question are on demand loans, and that no discussions which preceded the granting of these facilities, or the production of cashflow projections produced at the time, or any alleged understanding on the part of the plaintiffs as to the nature of the loans, can override the terms of the facility letters themselves, or when read in tandem with the General Terms and Conditions. I shall return to these matters in due course. But one can readily see the difficulty presented to the plaintiffs by reference to the provisions of section 101 (3) of the Act, which as already set out above, provides:
 “(3)  The Court shall not make an order under section 182 in relation to a claim to enforce a representation, undertaking or obligation referred to in subsection (1).”

Mr Daly avers that AIB was aware that at all times it was his strategy that all loans granted were for the purpose of property purchases intended to be held over the long-term and that all would be funded from rental income and from after-tax profits from Albany Homes, and that AIB suported this strategy. He says that the plaintiffs have always been long-term investors and were not simply traders in property in the sense of acquiring property with a view to quick onward sale with a view to short-term profit. Their tax planning was on the basis of holding any property long-term, including by availing of rental shelters, and he states that any funding provided was provided by AIB in the knowledge of this long-term strategy, and which AIB supported.
The plaintiffs refer to the fact that certain earlier facility letters actually provided on their face that the facilities in question were repayable on demand, and in so far as the present ones do not contain such words, they submit that this is indicative of an intention and representation on the part of AIB that, unlike their predecessors, they were not facilities which are repayable on demand, and evidences their agreement and understanding with AIB in this regard. The plaintiffs consider that the specific terms of the facility letters indicate that the loans are not repayable on demand, but this would seem to be, in part at least, by reference to the absence of the words “repayable on demand” rather than any specific statement in the facility letters that they are long-term loans or otherwise not repayable on demand. 

I mention that now because it is accepted that each loan is subject not only to the specific terms of the facility letters but also the Bank’s General Terms and Conditions, and the plaintiffs have referred to Clause 3.1.1 and Clause 1.1.2 thereof. All the loans the subject of the facility letters are described therein as “Loan Accounts” with the exception of one within each of the facility letters dated 18th February 2008 which are described as a “Revolving Credit Facility”, and this is relevant to one’s reading of Clause 3.1.1. 
The first three clauses of Section 3 of the General Terms and Conditions provide:

                     “Loan Account

                       Application

3.0   The terms and conditions set out in this section apply to loan account facilities.
                     Repayable on Demand

3.1.1 Loan account facilities are repayable on demand. However, in normal circumstances, the Bank expects that the loan will be available as stated in the letter of sanction.

3.1.2 Without prejudice to the Bank’s right to demand repayment at any time, the happening of any of the events set out in clause 4.2 may lead to the Bank making demand for payment with or without notice to the borrower.” (emphasis added)
Clause 1.1.2 provides:

“Other specific terms and conditions may apply to facilities in accordance with the relevant letter of sanction or other agreement in writing between the Bank and the Borrower, and to the extent (if any) that the specific terms and conditions conflict with the general terms and conditions set out in this booklet, then the specific terms and conditions will apply.” (emphasis added)
All parties seek solace from these clauses. The plaintiffs maintain that the specific terms of the facilities, and what they believe to be the representations of the Bank, override the General Terms and Conditions as to a Loan Account being one which is repayable on demand, and submit that in any event by reason of what is stated in clause 3.1.1 that although “Loan account facilities are repayable on demand ……… the Bank expects that the loan will be available as stated in the letter of sanction”. On the other hand NAMA refers and relies on the reference to any agreement outside the terms of the facility letters having to be in writing before it can be relied upon.
Another matter relied upon by the plaintiffs in relation to the question as to whether these facilities are repayable on demand, apart from the  absence of any such specific wording in the facility letters themselves, is the fact that when AIB sought to replace the 2007 and 2008 facilities with fresh facilities in 2009, the proposed new facility letters referred to the loans specifically as loans which were repayable on demand, unlike their predecessors. Those facilities were not accepted by the plaintiffs. They say that this was because of their clear on-demand nature, but NAMA says that this is not so, and that there were other aspects of thise proposed facilities which the plaintiffs objected to. 
All loans under the 2007 and 2008 facility letters have expired following the failure of the plaintiffs to accept the proposed new terms. But the plaintiffs submit that the fact that AIB inserted this on-demand wording in 2009  confirms that the absence of such words from the previous letters was no accident and reflected the understanding on the part of AIB and of course the plaintiffs that the loans in question were not repayable on demand.

Dealings with NAMA:
Mr Daly states that following the establishment of NAMA he was satisfied from conversations which he had with AIB that the Bank did not expect that his personal loans would be transferred into NAMA since there were investment loans being funded from rental incomes, and that they could not be described as impaired loans. He states also that Norman Byrne of AIB had informed him that AIB did not want his loans to be transferred. Neverthelsss, the fact is that the plaintiffs’ loans were transferred to NAMA on the 11th July 2010. Even at that stage, Mr Daly was not too concerned, since no loan was impaired, all interest was being paid as required, he had every expectation that in the fullness of time all loans would be repaid, and that Albany Homes would continue in business in order to ensure that all borrowings would be repaid to AIB. He also states that it was his belief, having read NAMA’s public pronouncements, that compliant borrowers had nothing to fear from NAMA.
In fact, it was Mr Daly who, following the transfer of his loans to NAMA, first initiated contact with NAMA in July 2010, and he says that at these initial meetings with NAMA he was led to believe that the transfer of his loans to NAMA would be a matter of little consequence given his banking record, and that, provided that the loans continued to perform as required, little would change.
He provided a Business Plan to NAMA not only in relation to the plaintiffs’ own loans, but also in relation to Albany Homes, and in relation to other companies of his such as Trident Homes Limited, Belmont Homes Limited and Kelbridge Limited, all of whose loans (Bank of Ireland) had also been transferred. He believed and still believes that this Business Plan demonstrated that an ability to repay all loans, and that there would be no requirement for any money from NAMA. 
There were many meetings between the parties in relation to this Plan, and much correspondence. However, no agreement was reached in relation to the Business Plan, despite efforts by each side to negotiate a consensus. Three Memoranda of Understanding (MoU) were furnished by NAMA to the plaintiffs, each constituting efforts to reach some agreement in relation to areas of difference. According to Mr Daly, it was clear from the first MoU in November 2010 that NAMA was intent on a strategy which would effectively involve a liquidation process which envisaged a sale of all the plaintiffs’ assets over a certain time-frame, rather than permitting the plaintiffs to continue to service their loans and effect a total repayment in due course as projected in their own Business Plan. 
Mr Daly has stated that it was because he believed that he had little to fear, following the transfer of his assets into NAMA, that he did not object to or otherwise seek to challenge the decision by NAMA to acquire his assets, and that had he known that NAMA was intent on liquidating the assets, the plaintiffs would have done so. He also believes that if this had been clear from the outset of his contact with NAMA in July 2010 he would have sought to have his borrowings refinanced through another Bank, or alternatively have sought a debt purchase proposal. In due course he set about seeking alternative banking arrangements, and had contact with both Deutsche Bank and UBS Bank. The latter was apparently interested in refinancing some of the properties in the plaintiffs’ portfolio, but this was not acceptable to NAMA. However, it appears that Mr Daly put Deutsche Bank in contact with NAMA, and he believes that while he is not a party to any discussions which may have taken place, such discussions are still ongoing with NAMA representatives.
At any rate, fearing that NAMA did not share the plaintiffs’ view that the loans were not repayable on demand, he sought time in order to research the history of his loan arrangements with AIB following the failure to agree on the terms of the final MoU in March 2011. He was allowed a period of two weeks for this task, and on 1st April 2011, Mr Daly wrote a lengthy letter to NAMA, in which he referred to certain facilities which he had with AIB prior to 2007, some of which had contained the words “repayable on demand”. He explained that despite this it was always his understanding and that of AIB that the facilities were to be repaid by capital repayments and that in the absence of default they would be renewed from time to time. He referred to the fact that the current facility letters did not contain the words “repayable on demand” and that this reflected his agreement with AIB. He referred also to the cashflow projections to which I have already referred, and stated that the facilities were granted in reliance on these cashflow projections which he says were examined and approved by AIB when agreeing the facilities in question. He refererd to the fact that by and large the projections were being adhered to in spite of the difficult financial conditions, and referred also to the anticipated capital repayment in 2014 of €214 million underpinning the projections. He referred also to his rejection of the 2009 proposed facilities on the basis that they indicated that they were repayable on demand,since that condition did not reflect his “long-standing agreement with AIB”. He reiterated that AIB was at all times comfortable with the level of the plaintiffs’ borrowings, and that he was held in high regard by that bank. He concluded by stating that he still wished to reach agreement with NAMA in relation to a restructuring of his loans, and that he had not rejected the final MoU, as NAMA appeared to believe had occurred. He told NAMA also that he was continuing with discussions in London regarding the restructuring of his loans, and that he was in contact with Deutsche Bank and UBS Bank in this regard.
On the 7th April 2011 Mr Daly wrote again to NAMA to inform them that Davys had been appointed as his advisers “in relation to working on a comprehensive solution that we hope will address all parties’ concerns” and that Davys would be in touch with NAMA within a few days. That contact seems to have been made, as NAMA in its reply dated 19th April 2011 to Mr Daly’s letter dated 1st April 2011, commenced by referring to a meeting with his advisers. 

This reply indicated a continuing desire on the part of NAMA to try and reach some agreement on a way forward, and in fact attached a proposal for a restructuring loan facility by NAMA in the nature of a Term Sheet and containing many conditions as well as a capital repayment schedule which, if adhered to, would see a total repayment of that facility to NAMA by June 2016. NAMA required that agreement on this restructuring proposal be in place at latest by the 20th May 2011, and that NAMA was available at any time for discussions on the document, and suggested that in view of the deadline of the 20th May 2011, any such discussions should commence prior to the 3rd May 2011. The letter concluded with the following paragraph:

“If we are unable to agree a consensual restructuring by 20th May 2011, we wish to put you and the David Daly Group on notice that NAMA proposes to exercise its rights under the AIB Facilities and to demand repayment of those facilities which are repayable on-demand, due to the occurrence of an event of default and/or otherwise in accordance with the terms and conditions of the AIB Facilities. NAMA also intends to protect its position by way of enforcement of other rights we may have under the AIB Facilities or under applicable law (including our security rights). In this regard, we note your letter of 1 April 2011. It is our opinion and that of our advisers that your position as set out in that letter regarding the demand nature of the AIB Facilities does not accord with the terms of the AIB Facilities themselves.” (emphasis added)
Again, each party seeks solace from this paragraph. The plaintiffs say firstly that it is clear from the available evidence that it was not until the 6th May 2011 that NAMA had any contact with AIB about this matter; and, secondly, that it is not clear from this letter whether NAMA is relying on the ‘demand’ nature of the facilities, or on a default. NAMA on the other hand takes the view that this letter gave to the plaintiffs two months’ notice of what it intended to do, contrary to the plaintiffs’ position that NAMA have acted in haste and without affording the plaintiffs’ fair procedures. But I will come back to all of that.
The deadline for agreement of the 20th May 2011 referred to in the above letter arrived, and on that date Mr Daly wrote to NAMA asking that the deadline be extended until such time as the discussions which Mr Daly believed were ongoing between NAMA and Deutsche Bank were concluded, as he believed that if those discussions bore fruit, no issues would remain between the plaintiffs and NAMA. He also informed NAMA in that letter that his advisers were considering the amended Term Sheet which NAMA had provided in its letter dated 19th April 2011, and that he had instructed them to respond that day. 
NAMA replied by letter dated 25th May 2011 making it clear that it did not agree with the Daly view that these facilities are not ‘on demand’ facilities, and that it had consulted with AIB personnel in relation to the matter, and drew attention also to the fact that Mr Daly had not provided any documentary evidence for his contention that AIB agreed that these loans were other than ‘on demand’. It says also that the discussions which it had with AIB took account of the representations contained in Mr Daly’sletter dated 1st April 2011.

This reply also made it clear that NAMA, as well as Davys, had viewed any discussions taking place with Deutsche Bank as an entirely separate process from any discussions around the amended Terms Sheet, and they declined to grant any extension to the 20th May 2011 deadline for agreement, and reserved all NAMA’s rights against the plaintiffs. 
NAMA also wrote to Davys on the 25th May 2011 addressing the various issues between the parties in relation to the amended Terms Sheet, and having referred to the period over which NAMA had attempted to reach a consensual way forward, and to the fact that no such agreement had been possible, reiterated that the deadline had now passed.
As I have said, Mr Daly had provided a Business Plan to NAMA at the beginning of September 2010 which he believes set out a strategy by which all the facilities would be repaid over a defined period – one he believes was approved of by AIB when granting the facilities – and which did not require any financial input by NAMA. While he has chosen not exhibit a copy of that Plan because it is commercially sensitive, he has exhibited copies of all correspondence between him or his advisers, and NAMA. That correspondence in turn refers to the various meetngs which took place. It is certainly the case that much discussion took place between the parties and advisers, and there were a number of amended proposals put forwad by NAMA in the three MoUs referred to. In addition there seem to be ongoing discussions between NAMA and Deutsche Bank. But none of this resulted in a consensus. NAMA believes that it has afforded the plaintiffs a fair opportunity to be heard, to make representations, and to come to agreement with it. NAMA’s view of the plaintiffs can be seen in the final paragraph of its email to Davys dated 25th May 2011 which states as follows:
“Since we engaged with the borrower in November 2010, three versions of a Memorandum of Understanding have been issued. Each one made concessions to the borrower, but despite this none were accepted. In an effort to achieve an agreed restructuring, NAMA then offered the borrower commercial terms to renew the former AIB demand loans for a period of five years. Although these terms were highly competitive relative to what might be available to the borrower in either national or international credit markets, NAMA nonetheless subsequently agreed to make further significant concessions on margin and repayment. At the time this offer was originally made (and in various meetings and communications since then) it was made absolutely clear to the borrower and to Davys that the deadline for agreement was 5pm on Friday 20th May 2011.
In these circumstances, NAMA has taken a more than reasonable approach with your clients to seek to agree a consensual restructuring of the very significant debts owed by your clients to NAMA. It is with regret that your clients in the first instance did not accept the MoU and have now sent, through you, revised terms which they are aware would be unacceptable to NAMA. That is of course their decision (and in this regard we are assuming that your correspondence is also written on behalf of Joanne and Paul Daly). It does not however in NAMA’s view show borrowers who have accepted the current financial position which they find themselves in and the steps necessary to address the position. As such and as the time for agreement on the terms of the Term Sheet has now passed, NAMA is formally reserving its rights against David Daly, Joanne Daly and Paul Daly.”

Transfer of assets to Mary Daly in 2009:
Certain unencumbered assets both in this jurisdiction and abroad totalling about €80 million were transferred by Mr Daly from his name into the name of his wife, Mary Daly, including about €17 million in cash. He says that this was done in 2009 as part of tax planning and on the advice of his accountants, even though it had been under consideration since 2005. At various points he asserts that there was nothing unlawful in so doing.
It is quite clear from the correspondence between NAMA and Mr Daly and his advisers that NAMA regarded it as fundamental to any consensus on a way forward that these assets would be transfererd back by Mary Daly so that they would be available to NAMA. While there was some narrowing of the gap, for instance by NAMA agreeing to a transfer back of only €10 million of the €17 million cash, Mary Daly was not willing to transfer back all of the assets which NAMA desired. Mr Daly believes that this is the main reason why NAMA was unwilling to reach agreement with him. NAMA says that it was an important issue but not the only issue which prevented agreement. 
Letters of Demand – Default:
By letters of demand dated the 22nd June 2011 and received by the plaintiffs around lunchtime that day, NAMA made a demand for repayment of all the loans made under the facility letters dated 18th July 2007 and 18th February 2008, with the exception of any which had by then already been repaid, and with the exception of tow others which NAMA dealt with as Term Loans repayable following an event of default. 
These letters of demand required that payment in full be made by the plaintiffs not later than 5pm on the following day, the 23rd June 2011. Payment was not made. This non-payment constituted an event of default, with the result that the two facilities which NAMA was treating as Term Loans also became repayable on demand. On the 24th June 2011 further letters of demand were issued in relation to those loans on the basis of a default event, which required repayment of all sums by 5pm that same day. This did not occur.
Immediately upon these events, NAMA appointed the 5th named defendant, Jim Hamilton as Statutory Receiver over the plaintiffs’ Irish assets, and AIB, acting on behalf of and under the direction of NAMA, appointed the sixth and seventh named defendants, Shay Bannon and Sarah Rayment as joint Receivers over the UK assets. These appointments were made on the evening of 24th June 2011. 
The Receivers were joined as defendants in these proceedings by Order of Mr Justice Sheehan on the morning of Saturday 25th June 2011, when the plaintiffs also sought certain injunctive reliefs to restrain NAMA from taking steps on foot of these appointments to seek repayment of the sums demanded, and from enforcing any of the plaintiffs’ obligations on foot of the facility letters, including the appointment of Receivers. By the time that application was made, the Receivers had already been appointed. No injunctive relief was granted, as the learned judge was not satisfied, as provided by s. 182 (6) of the Act, that damages would not be an adequate remedy. 
Harry McIntyre of NAMA has sworn two replying affidavits on the 28th June 2011 and 5th July 2011 respectively. He expresses the view that the principal basis on which the plaintiffs seek leave to apply for interlocutory injunctive reliefs is a belief on their part that the facilities in question are not repayable on demand, and that this basis is simply unstateable given the clear terms of the facility letters themselves, and the fact that the plaintiffs have not been able to point to any specific provision of the facility letters themselves which indicate that they are not repayable on demand, and neither have they pointed to any other agreement in writing between them and AIB which might indicate that this was so. 
In that regard, he has referred to Clause 3.1.1 and Clause 1.1.2 of the General Terms and Conditions, to which I have already referred, and to which the facilities are clearly stated to be subject. In so far as Mr Daly has made reference ot the cashflow projections as forming the basis for the plaintiffs’ understanding with AIB as to the long-term basis of these facilities, Mr McIntyre submits that these cashflow projections could not be relied upon as the basis for any agreement in writing between the plaintiffs and AIB, and points to the fact that in any event, these projections related not just to the plaintiffs borrowings with AIB (personal borrowings) but also to their borrowings with Bank of Ireland in connection with the associated borrowings of other companies witin the Daly group of companies to which I have already referred, such Albany Homes, Trident and soforth. He refers to the fact that the production of cashflow projections is not uncommon when a person is making application to a bank for facilities, and could not constitute a conflict with the specific terms of a facility letter, and certainly could not constitute an agreement in writing, even though the projections might be seen by the bank as some comfort that the borrower can meet their obligation to repay in accordance with the facility letters. 
He submits that nothing adduced by the plaintiffs can be seen as amounting to any agreement in writing or a representation by AIB that these facilities were other than repayable on demand, even where some of the facilities were clearly subject to an annual or earlier review, and others may be seen as requiring repayment by a specified date. He points to the fact that all were labelled as “Loan Accounts” and as such were, in accordance with the definition of “Loan Account” in the General Terms and Conditions, repayable on demand. 
He makes the point also that even it were to be the position that in some as yet undemonstrated way AIB had made some representation to the plaintiffs as to the non-applicability of the demand provision, NAMA is entitled to rely upon the clear provision of s. 101 of the Act which, as set out already above, prevents the plaintiffs from asserting or relying on same, and that any such representation is unforceable against NAMA. 
Mr McIntyre has set out in his first affidavit a lengthy chronology of events and course of dealing between NAMA and the plaintiffs between July 2010 and June 2011. He believes that this course of dealing between the parties demonstates that the plaintiffs were afforded every opportunity to try and reach a consensus with NAMA as to a restructuring of the plaintiffs’ loans. He refers in particular to the negotiations which took place in relation to the three MoUs to which I have referred, and also to the further effort thereafter to reach agreement on a restructuring of the loans following what he regards as a rejection by Mr Daly of the final MoU in March 2011.
In so far as Mr Daly places some reliance on the 2009 proposed facility letters which contained a specific reference to them being ‘repayable on demand’ by way of distinction to the 2007 and 2008 facility letters, Mr McIntyre submits that these later documents cannot be relied upon to interpret the earlier letters. But in any event, he states that the earlier facilities are clearly demand facilities for the reasons already set forth. In this regard he refers to a letter dated 6th May 2011 from AIB to NAMA in which AIB addresses Mr Daly’s contentions as stated by him in his letter to NAMA dated 1st April 2011. The Bank states in this regard as follows:

“ The following is the Bank's response to the above points:

1. The facilities were "On Demand" in nature, as expressly detailed in the Bank's General Terms and Conditions Governing Business Lending booklet (which would have accompanied any facility letters and were expressly referred to in the core facility letter documentation). These facility letters were duly accepted by Mr. Daly.

2. Mr. Daly was not in any way induced into entering any facility agreements in 2007.
3. The Bank was aware of the borrowers' intention to reduce its overall bank borrowings through a payment from Albany Homes within an indicated timeframe of c. 2014. To the best of our recollection, this payment would have required a fundamental restructure of Mr Daly's personal and company borrowings which was never finalised due to the complexities attaching to the restructure. In any event however, this proposed payment did not at any stage form part of any contractual arrangement between the Bank and Mr Daly, nor did the Bank commit (contractually or otherwise) with the borrower that the facilities would outstand up to or beyond 2014.

We would also draw your attention to the following relevant points:

1. All internal Bank credit applications prepared over the years (all on files are available for your review) specifically set out requests to renew facilities based on the "On Demand" nature of such facilities. Such applications would have been prepared based on full engagement with Mr. Daly and his Finance Director, who were at all times aware that this process was being undertaken in order to seek approval to renew their banking facilities. Applications to renew facilities, due to the scale of the overall exposure to the borrowers, had to be presented to both the Divisional and Group Credit Committees.

2. The Bank issued new contracts to the borrowers following each such sanction, which were formally accepted by the Borrowers.”

Mr McIntyre also takes issue with Mr Daly’s assertion in his affidavit that the reason why he rejected these 2009 facility proposals was because of the demand nature. He suggests that the rejection was more to do with certain conditions which were attaching to the 2009 facilities, such as the provision of additional security. In support for this statement, Mr McIntyre refers to a letter dated 1st April 2009 from Mr Daly in which the latter was responding to the receipt of the 2009 facility letters proposed and which had been sent by the Bank by letter dated 19th March 2009. Mr McIntyre points out that in this letter, while Mr Daly states in the opening paragraph that “there are a number of items included in the facility letters which were never discussed or agreed and I need to review these further with you”, he never in that letter made any specific reference to the fact that the letters specified that the loans were “repayable on demand”. 
In his letter, Mr Daly made reference also to the fact that the 2007 and 2008 facilities which these proposed facility letters were intended to replace “were due to be reviewed in July of last year”. This is said by NAMA to be confirmation that Mr Daly was aware at all times that the 2007 and 2008 facilities were reviewable in 2008 and therefore, contrary to what he now contends, were not in the nature of long-term facilities. Mr McIntyre also draws attention to further contents of Mr Daly’s letter dated 1st April 2009 such as his statement that one of his major difficulties was that the Bank was stating that if these new facility letters were not accepted within 21 days, the Bank would apply an interest surcharge and the letters would be withdrawn. He asked that the 21 day time limit would not be imposed. 

Some days later Mr Daly met with the Bank and matters were discussed, following which Mr Daly wrote a letter dated 8th April 2009 in which he referred to a “frank exchange of views”, and that he had explained to the Bank on that occasion that the 2009 letters represented “a departure in tone and emphasis from those previously issued to us”. NAMA draws attention to the marked absence of any specific reference to the facility letters specifying that they are repayable on demand, if this was such an issue for Mr Daly at this time and the reason for his rejection of same.

Mr Daly went on in that letter to state that it was always his understanding that when AIB supported the funding of his various properties the purpose was to create a high quality portfolio of assets for the long-term which would be funded long-term, and refererd to the plan that a large portion of the borrowings was to be repaid in 2014 via the sale of shares in Albany Homes, and that this had been discussed with the Bank over the previous two years. He then goes on at some length in this letter to address security issues, valuations and the proposed increase in the Bank’s margins in relation to the proposed facilities which Mr Daly regarded as excessive.

It would appear that before the Bank received this letter dated 8th April 2009, the Bank itself wrote to Mr Daly on that date also. In that letter, Norman Byrne of AIB refers to the recent meeting with Mr Daly on the 6th April 2009 and states as follows:

“You advised us at our meeting on Monday last that you would not be accepting those Facility Letters as you had reconsidered your position regarding the availability of Airside Retail Park as additional security to the Bank, i.e. you are not now willing to provide us with this security. Accordingly we will have to now revert through our Credit Committee process to seek approval for facilities as you have now requested, i.e. without the security over Airside Retail Park. We will progress this request without unreasonable delay."
Mr Daly wrote a letter to AIB on the following day, 9th April 2009, and this is relied upon by Mr Daly as supporting his position that he had at all times made it clear to AIB that he could not accept these facilities due to the fact that they were “repayable on demand”, and he relies also on the fact that he never received any reply to this letter and to the fact that its contents have not been contradicted on affidavit. In submissions, NAMA have again referred to the fact that no specific reference is contained in this letter to the fact that the proposed facility letters specified that they “repayable on demand”, and makes no point in relation to that aspect of the facility letters. That letter was in the following terms:
“ I acknowledge your letter of 8th April received today.

The facility letters cannot be signed in their present form. They do not reflect the nature of these loans, how they arose and how they were intended to be repaid. We discussed this at our recent meeting and you are fully aware and always have been of the position that a sizeable portion of the loans were to be repaid in approximately six year's time. There is no way I or my family would have taken out the loans in the first instance if they were to be repaid on 28/2/2010. I would be quite happy to continue the existing facilities with the increased margin. I have not requested a revised facilities as you state. The difficulty is that the Bank have changed the wording in the facility letters which was never discussed or agreed with me. I understood in any event following our meeting that you were going to the Credit Committee and would issue revised facility letters. In the interim I, in good faith, agreed to pay the increased margin which I have pointed out is a 120% increase.

I am disappointed with the contents of your letter particularly in view of the fact that I have broken no covenants. An arbitrary imposition of a surcharge if this is legal/lawful was not discussed at our meeting and would be most unfair, unreasonable and unaffordable. Your actions would effectively be turning the loans from performing loans into toxic loans.”
Mr McIntyre also refers to a letter from the plaintiffs’ then solicitors, Messrs Eversheds O’Donnell Sweeney dated 10th September 2010 which, it is submitted, indicates an acceptance on the part of Mr Daly that the 2007 and 2008 facilities were renewable after July 2008. They submit that this letter is also inconsistent with the plaintiffs’ position in relation to the nature of the facilities. The relevant paragraph of this letter states:
"I understand that while our clients are not in a position to offer Airside Retail Park as additional security they would, as part of the renewal of their facilities, provide security over the rents from Airside Retail Park for a period matching that of the renewal facilities.

I have prepared and enclose a draft Security Assignment on this basis for approval by the bank.

It provides that the "Receivables" (i.e. the rents for the Relevant Period) are assigned to the Bank. The Relevant Period would be the same as the period of the renewal facilities and may be extended by agreement to match any future extension of those facilities. The Receivables relate to the core rents, and would exclude VAT and contributions by tenants towards service charge and insurances.” (emphasis added)

This letter is said by NAMA to be inconsistent with a belief by Mr Daly that the facilities in question were understood and intended to be in the nature of Term Loan facilities.
In the remainder of his affidavit of the 28th June 2011 Mr McIntyre comments upon and takes issue with many other matters to which Mr Daly has referred. It is unnecessary to set out all of these averments. He makes comment about the transfer of assets to Mary Daly in 2009, the question of discussions with Deutsche Bank, the absence of any evidence in relation to the claim that AIB represented the facilities as being other than demand facilities, and the solvency of Mr Daly given his own assertion that he is not in a position to repay the loans.

He also rejects the contention by Mr Daly that NAMA’s view of the repayable nature of the loans was based solely on a reading of the facility letters themselves. Mr McIntyre avers that this is not so and that NAMA’s view in that regard was informed also by a review of Mr Daly’s own correspondence with AIB over the period of his engagement with NAMA, his interactions with AIB and from the relevnt AIB files, and he believes that Mr Daly’s position is untenable in this regard.

The plaintiffs’ concerns regarding the sale of UK assets unless the Receivers are restrained:

Mr Daly’s first affidavit was sworn on Friday 24th June 2011 for the purpose of an application for injunctive relief on Saturday 25th June 2011, and presumably quite late that day, since at paragraph 30 thereof he refers to the letters of demand of that date requiring payment of the outstanding liabilities by 5pm on that date. He was not aware when that affidavit was sworn that Receivers had been appointed at what he believes was about 5.25pm that same day, but by the time the application for an injunction was made to the High Court on 25th June 2011 he was so aware, and accordingly an order was made joining the Receivers as defendants.

Having become aware of the appointment of the Receivers, and having sought unsuccessfully an undertaking from NAMA that no enforcement steps would be taken before 27th June 2011, he swore his second affidavit on Sunday 26th June 2011 in support of the present application. However, in his first affidavit he did refer to what was at that time merely an apprehension that Receivers might be appointed, and what steps such Receivers might take if appointed, and which he believes would have a disastrous effect on his businesses and the plaintiffs’ reputations and would cause irreparable damage, not capable of being compensated by an award of damages, even if such an award were possible under the Act. He averred that the appointment of Receivers would cause a perception that their assets were available by way of a ‘fire sale’, and further that there would be tax implications from any such sales which would prevent the plantiff from paying down the debt, as it had never been their intention to sell the properties in the short-term in the absence of proper advice.
Mr Daly’s second affidavit was more specific in relation to his fears about the sale of properties by the Receivers, if not restrained. He has set out a list of the plaintifs’ Irish assets and their UK assets, and that the former have been conservatively valued at €158 million, and the latter at £269 million, these valuations having been carried out for the benefit of Deutsche Bank in the context of that Bank considering the acquisition of the plaintiffs’ credit facilities from NAMA. He believes that the Irish assets valuation reflects the difficulties presently existing in the Irish market, given the paucity of potential buyers, the difficulties in obtaining finance, and also a prospect at least of new legislation being introduced in order to permit downward rent reviews in the future. For this reason he believes that if any institution is to become interested in acquiring the plaintiffs’ portfolio of loans from NAMA it is essential that the valuable UK assets remain in tact, as it is these which any such institution such as Deutsche Bank would be interested in lending against, and only if these are available would it have any interest in the Irish assets as part of an overall portfolio.
Mr Daly’s principal fear is that the Receivers over the UK assets will immediatley try and sell the valuable UK assets, and in this regard has identified certain ‘trophy assets’ having a high value, such as the Louis Vuitton premises at 17-20 Bond Street, London valued at Stg. £190-195 million, and also the premises at 39/42 Bond Street valued at Stg. £70-75 million. He apprehends a wish on the part of the receivers to sell these valuable properties quickly, given the fact that NAMA was unwilliing to give any undertaking not to take any enforcement steps even for a matter of days when so requested, and he believes that any such sales will bring to an end any hope which may exist that another Bank would agree to refinance the Irish assets. 
He believes that even the public marketing of these assets for sale would lead Deutsche Bank or any other interested party to become disinterested. He believes also that any such marketing will lead to a lower sale price being achieved than would be achieved if the properties were to be sold in an orderly fashion, particularly since there are imminent rent reviews due to occur in relation to the Bond Street properties, with a consequential upward impact of valuation.
Mr Daly has stated also that since it has become public knowledge through the media that the plaintiffs are in dispute with NAMA, he has had approaches from a number of parties who have expressed an interest in purchasing the Loiuis Vuitton buildings, albeit at a price less than the valuation referred to already. He has exhibited correspondence in this regard. 
In relation to the Irish Receiver (Jim Hamilton) his fear is that since contact has been made by him with certain tenants here this will jeopardise the ability to collect rents, and that his appointment will also adversely affect the business of Albany Homes as parties may be more reluctant to deal with it.

Mr Daly fears that sales of properties in the UK will result in significant capital gains tax liabilities in order of €35 – 40 million, with no possibility to set-off these gains against losses on Irish assets, as was his own strategy on the advice of his accountants, KPMG in order to eliminate any such capital gains liability, and in turn this will result in such a sum being unavailable to pay down the principal debts as he had planned. He cannot see any commercial sense in such steps being taken by the Receivers, and says that such steps by the Receivers would not be in the interests of either NAMA or the public interest. 
In relation to the balance of convenience, Mr Day submits that it is in favour of injunctive relief being granted, and in particular because he is meeting all his interest payment obligations under the loans in question, and that if the plaintiffs ultimately are unsuccessful at the full trial of these proceedngs the Receivers/NAMA will be no worse off since they can at that stage realise the assets. He believes also that if the plaintiffs are successful in the proceedings there are difficulties at law in recovering damages, particularly in respect of the damage to the plaintiffs’ reputations, both personal and business.
In his first replying affidavit, Mr McIntyre responds to these averments by stating, first of all, that even if the plaintiffs’ fears are well-founded, damages are an adequate remedy. The plaintiffs’ of course point in this regard to the provisions of s. 17 of the Act which as already set forth provides that “no action for damages shall lie against NAMA, a NAMA group entity or such a person in respect of or arising out of the performance or non-performance in good faith of any of the functions provided for in Parts 4, 5 and 6, or in respect of any decision made in good faith to perform or not to perform any of the functions provided for in Parts 8 and 9”.
Nevertheless, Mr McIntyre states that any fears as expressed by Mr Daly are misplaced and unfounded since the Receivers, as they are entitled to do, will determine how best to manage the assets so that a fair value is obtained, and that in the meantine they will be able to receive the rents, which were otherwise not available to NAMA. He also refers to the failure by Mr Daly to point to any particular damage which would be caused to the plaintiffs’ business and reputations, and submits that this assertion must be seen in the context of the plaintiffs’ high level of indebtedness which he puts at a total of €346,595,728 and Stg£97,047,259, and what he describes as their “manifest insolvency”. I should add that the plaintiffs submit that this assertion of insolvency could arise only in the event that NAMA was entitled to call in the loans, which they deny. 

Further, Mr McIntyre denies that the appointment of Receivers can have any adverse effect of the ability to collect rents from tenants, since the Receivers will have precisely the same capacity as the plaintiffs had to collect the rents, and states that no factual basis for such an assertion has been advanced.

As far as the plaintiffs’ fears about an unnecessary exosure to capital gains tax is concerned, Mr McIntyre submits if the plaintiffs are correct in their assertions about the nature of the loan facilities at issue, this can readily sound in damages. 
On the question of the balance of convenience, Mr McIntyre states that in stating that the balance favours granting injunctive relief the plaintiffs are overlooking the fact that even though the plaintiffs were discharging interest payments from rental income, the amount by which those rents exceed the amount of interest paid is not available to NAMA, and that this is a significant matter given the level of the overall indebtedness of the plaintiffs. It is also essential in his view that NAMA be in a position to manage and realise its securities, and further that in the event that the plaintiffs are unsuccessful in their proceedings, they will be unable to satisfy any award of damages which might be suffered by NAMA on foot of the undertaking as to damages which is contained in Mr Daly’s grounding affidavit. In that regard, he points again to the failure by Mr Daly to reverse the transfer of unencumebred assets to Mary Daly who is not a plaintiff in this action. In addition he has failed to otherwise secure those assets in favour of NAMA, and has not even offered to secure all the rental income generated by the security properties.
Donal Halpin, a senior excutive at AIB, and one of the key client relationship managers in relation to the plaintiffs’ facilities, has sworn an affidavit on 29th June 2011 in order to respond to some of what has been averred to by Mr Daly and for the purpose of “clarifying” certain matters as to the nature of the facilities.

He says that he was one of those responsible for dealing with the requests for facilities by the plaintiffs over the years, and was responsible for the review and renewal of same, which he says took place on an annual basis. He states that “the short-term, demand nature of the facilities is clearly shown in the facility letters which describe each of the facilities as Loan Account facilities requiring annual or more short-term review”. The plaintiffs say that simply because these facilities were subject to a review annually orless, it does not follow that they were short-term in nature. However, Mr Halpin avers that the plaintiffs were at all times aware of the short-term nature of the facilities and that they were reviewable each year, and further that they were on demand facilities. He says that each year a review tok place and that each year financial information was sought from either Mr Daly or his Financial Controller, Niall Lawless, and that this information was provided, following which an application for a renewal would be forwarded to the Bank’s Credit Committee for approval, and facility letters would then issue for acceptance.
He denies Mr Daly’s averment that “all Bank funding from AIB was on the basis that it was long-term”, and he sets out a number of reasons for this denial as follows:

1.   Each of the facilities is expressed to be a Loan Account facility subject to AIB's General Terms and Conditions Governing Business Lending. In the General Terms, Loan Account facilities are clearly expressed to be repayable on demand;

2.  Each of the facilities is expressed to be subject to review by a stated short term date with interest only or capital and interest to be paid in the meantime; and

3. There is nothing in the wording of any of the facility letters that could be interpreted as a commitment by AIB to long term facilities or which would conflict with the demand nature of the facilities.

Mr Halpin goes on to deny being aware of any representations by AIB to the plaintiffs, as asserted by Mr Daly, as to these facilities being not repayable on demand. He specifically refers to the fact that at no time did AIB enter into any "other agreement in writing" as a referred to in Clause 3.1.1 of the General Terms. He denies that either he or any of his colleagues at AIB made any such representations, and he notes that Mr Daly has not provided any particulars of any such representations in support of his argument. He submits that the fact that certain cash flow projections were furnished by the plaintiffs in support of their applications for facilities cannot be taken as any indication that the Bank agreed to long term facilities, and that such cash flow projections were viewed only as part of the Bank's general review of the economic health of the plaintiffs. He is of the view that the only contractual agreement in place between the Bank and the plaintiffs is that which is contained in the various facility letters.

As for the removal of the phrase "repayable on demand" from the facility letters in 2007 and 2008 and Mr Daly’s assertion that this in some way is evidence of an agreement, he states that the absence of such phrase in the facility letters did nothing to change the ‘on demand’ nature of the Loan Account facilities. He also rejects what Mr Daly stated as the principal reason why the 2009 facility letters were not accepted, namely that they were expressed to be repayable on demand. In that regard, he refers to the letters to AIB which he exhibited, and submits that these letters indicate an objection to the 2009 facilities for various reasons, but that no direct objection is made by reason of the demand nature of those facilities.
Unsurprisingly, Mr Daly has sworn a Third affidavit in order to reply to that of Mr McIntyre and that of Donal Halpin. He denies what he regards as the implied criticism of him by Mr McIntyre in relation to the length of time which negotiations with the plaintiffs took in relation to the proposed restructuring of the plaintiffs personal borrowings and those of the associated companies. Given the scale and complexity of the business and commercial affairs of the entities concerned, and delay which he says can be laid at the door of NAMA, he submits that the length of time taken was inevitable. In relation to his blame of NAMA for some of this delay, he points to the fact that it took until the 26th  January 2011 for them to respond to a letter from Mr Daly dated 17th  December 2010 -- a period of some six weeks.
He reiterates his position in relation to the loan facilities being other than repayable on demand, and the reasons for his belief in that regard, and there is no need to set that out again. In particular he refers to the fact that the facility letters themselves contain no specific clause indicating that they are demand facilities, and in so far as the Bank and NAMA rely upon the General Terms and Conditions and the definition therein of a Loan Account, he says that he personally never had sight of these General Terms until 2009, and further that while Mr Lawless, his portfolio property manager, has told him that when correspondence was received from AIB enclosing facility letters, these General Terms were included, they were not included with the facility letters which are the subject matter of these present proceedings. He states that the plaintiffs never considered that they were of any significance or that they could alter the fundamental nature of the facility letters as otherwise agreed between him and the Bank.

At paragraph 11 of his said affidavit, he seeks further support for his contention that these are non-demand facilities by reference to the development over time of one of the facilities, namely that relating to the acquisition of 39/42 Bond St and 47 Maddox Street, London, and where the first such facility in respect of these properties is dated 7th  May 2003 in the amount of Stg £35 million. He refers to the fact that it is described as a Loan Account, that it states also that the loan is to reduce by specified repayments each five years by December 2018, and that it provides for interim reviews, the first of which was to be in May 2006 following rent reviews.
 It has been submitted that even though this is clearly described as being a Loan Account, it has all the appearance of a  Term Loan, and was understood to be such by all parties. He refers to the fact that following the first review in 2006 a further facility letter issued which expressed itself to be a continuation of that existing facility, and further provided under the Repayment clause that the principal was to reduce to Stg.£17,500,000 over a period of 15 years from first drawdown in 2003, with a further review to take place on 30th June 2007. Following that next review, a new facility letter issued dated 20th August 2007, which again is described as a "Loan Account" and states its purpose as being a continuation of the existing facility and, as far as repayment was concerned, it simply provided that "interest to be met as it falls due and will be charged to your working account”. This facility letter contained a provision for a further review on 31st July 2008, and following that review yet another facility letter issued dated 18th  February 2008, again being described as a "loan account" and a continuation of the existing facility to fund the purchase of those particular properties at New Bond Street and Maddox Street, and again under "Repayment" interest was to be met as it fell due and to be charged to the plaintiffs working account. 
Given the fact that each renewal of the original 2003 facility is described as a continuation of the existing facility, and given that the first such facility letter clearly provided for repyment of the principal sum over a period of 15 years up to 2018, Mr Daly contends that it cannot be maintained now by the Bank/NAMA that the facility now at issue, being that dated 18th February 2008, is other than on the basis of the initial facility for these properties, which he says is undoubtedly a Term Loan repayable by 2018, and clearly understood by him as well as AIB to be such. He contends that this character cannot now simply be altered unilaterally solely by reference to the definition of “Loan Account” provided in the General Terms and Conditions.
Mr Daly states that while the above historical analysis has been conducted and set forth only in respect of that particular facility, it is but an example, and a similar exercise in relation to the other facilities at issue in this case would yield a similar result, so that in reality, and as understood both by him and the Bank at all relevant times, each facility can be seen as being Term in nature and not repayable on demand as is now contended for by both AIB and NAMA.
As for the representations in this regard by the Bank and which Mr Daly asserts were made, he states that these comprise firstly the fact that the facility letters themselves contain no clause stating that they are demand facilities, and further that the course of conduct and communication between the plaintiffs and AIB, was one of co-operation with a view to mutual business advantage, driven by the plaintiffs’ wish to borrow and the Bank’s wish to lend. Any departure from that understanding would have been a major departure for the plaintiffs and would have led to them not accepting the facilities on such a basis. He maintains that it was always the understanding of all concerned that for as long as the conditions of the facilities were met, which they were, no demand for repayment could or would be made. Indeed, he states that it would be incomprehensible that the Bank would have intended to be able to demand without notice an immediate repayment of facilities running to hundreds of millions of Euro and in circumstances of no default on the part of the borrowers.
While Mr Daly accepts that each facility was reviewed on an annual basis he never understood that the purpose of such reviews was that the facilities were on the point of expiration. Rather, he believes that their purpose was so that the Bank could remain satisfied that each loan was performing satisfactorily, and that the plaintiffs were servicing the debt, which was the case.
In relation to the assets transferred by him to his wife, Mary Daly, Mr Daly says that there was nothing improper or unlawful in these transactions, and that they were carried out following legal, financial and taxation advice. He reiterates that he is not in a position to procure for NAMA over the assets so transferred. He does not explain why this is so. 

Many other issues are adressed in this affidavit, such as the question of his blameworthiness for delay, the viability of his Business Plan submitted to NAMA and on which no agreement could be reached, his frustration at not being privy to what discussions are taking place between NAMA and Deutsche Bank, and his overall belief that if allowed to continue to service the loans and repay them over the time envisaged when the facilities were accepted, he will be able to do so, and without the need for any ‘fire sale’ of properties, and at no cost to NAMA. 

At paragraph 33 of this affidavit, Mr Daly contends that as a public body NAMA was required, prior to the appointment of any Receiver, to consult with the plaintiffs and to give the plaintiffs an opportunity to make representations as to whether it was appropriate to do so, having regard to the plaintiffs’ constitutional rights to fair procedures and/or their property rights, and he complains that they were afforded no such opportunity. These averments are of relevance to the application for leave to quash the decision to appoint the Receivers on the grounds of lack of fair procedures, and I will be returning to that matter in due course.

He repeats that damages would not be an adequate remedy in this case, since it would be extremely difficult to quantify the plaintiffs’ losses, even if such a remedy was available against NAMA, and he believes that such a remedy in damages would be insufficient to protect his property rights. He still believes that the value of his property portfolio exceeds the amount of the plaintiffs’ indebtedness. He believes that the appointment of a Receiver of the Irish assets will achieve little of benefit since sales of any such properties will give rise to losses and costs and will significantly devalue the overall portfolio, if they are saleable at all in current market conditions.
This affidavit raised a question which I have not addressed as yet. It is a question raised by Mr Daly as to why it was AIB, and not NAMA, who appointed the joint Receivers over the plaintiffs’ UK assets. It will be an issue to be addressed by legal submissions in due course, but Mr McIntyre deals with it also in his Second Affidavit sworn on 5th July 2011, but on the basis of advice he has received as to the legal position. 
He states that certain of the facilities (3, 5 and 7) contained in a letter of sanction dated 18th February 2008 were sterling facilities secured on what were designated in the Acquisition Schedule as “foreign assets”, being in the United Kngdom, and that as such, they are held by the Bank as a “bare trustee” as provided for in section 91 of the Act. It was for this reason, he states, that the demand letters were served by AIB, and that the Deeds of Appointment of the Joint Receivers were signed by AIB. He refers to facility 6 in that same letter of sanction, which was a Euro loan secured on a foreign asset, and as such NAMA called in the loan, but as the asset was a foreign asset, the Receiver was appointed by AIB itself, but on behalf of NAMA.
 I will come to the legal arguments in relation to this particular issue, as it forms one of the bases on which the appointment of the Receivers over the UK assets is challenged. It is the position however that if these Receivers ought to have been appointed by NAMA, rather than AIB, it can be addressed by an appropriate appointment by NAMA. However, if a substanial issue in relation to that discrete issue has been raised, the plaintiffs submit that an injunction must follow, pending its determination at full hearing, as otherwise a sale of UK assets might take place in circumstances where the Receiver in question was not properly appointed.
Mr McIntyre also in his Second Affidavit addresses what Mr Daly had stated in relation to the history of facility letters from 2003 to 2008 for the acquisition of the two London properties I have mentioned. He reiterates his view that it is not permissible to try and interpret facility letters by reference to previous letters. Nevertheless he submits that what is stated by Mr Daly regarding these earlier facility letters is not reflective of any understanding of the current loan agreements. He describes the 2003 and 2006 facility letters as “amortising loans” i.e. loans containing a schedule of repayments, and where principal and interest is to be repaid, but states that in 2007 this facility was renewed by letter dated 20th August 2007 when the nature of the loan changed to one requiring interest only to be paid, and he therefore rejects Mr Daly’s averment that this particular facility was initially a term loan and that “at no time was there any material alteration to its nature”. He states that Mr Daly misunderstands the nature of the loans he obtained and that this is a result of his failure to read and understand the relevant loan agreements.
In relation to Mr Daly’s belief that the course of dealings between him and AIB over the years amounts to a representation that the loans were not ‘on demand’ he believes that there is nothing in those dealings wihich could give rise to any binding obligation on the Bank, and neither is his contention in this regard assisted by any corresppondence, and he again refers to Clause 1.1.2 of the General Terms and Conditions attached to the facilities which requires any such external agreement to be in writing.
In paragraph 22 of this affidavit Mr McIntyre deals with Mr Daly’s assertion of support from AIB at all times for his long- term investment strategy and which he says is inconsistent with the loans being ‘on demand’ loans. Mr McIntyre states that when a lender is completing what is, in the lender's view, a demand facility it would not have an intention at that time to demand this (particularly in a situation where the relationship with the borrower is satisfactory). He goes on to state however that the contemplation that the facility may not be demanded at a certain point in time does not detract from the demanding nature of the facility. He states also that the fact that a borrower might at particular points in time enjoy the support of a lender and be the subject of expressions of satisfaction does not mean that any loan agreement between them cannot be "on demand" in nature. He also disputes Mr Daly’s contention that over the course of his dealings with AIB he enjoyed the Bank's full support and that it expressed full satisfaction with the arrangements. In that regard he points in particular to the fact that from August 2008 onwards the relationship between Mr Daly and AIB became difficult, and that the bank sought additional security and increased margins in view of the difficult market conditions which then prevailed.
Mr McIntyre rejects any assertion by Mr Daly that NAMA did not give adequate consideration as to whether to call in the loans and/or appoint Receivers. He rejects in particular the assertion by Mr Daly that repayment of the loans was demanded in order to enhance NAMA’s position in relation to any discussions with Deutsche Bank, and as already stated, he regards, as have the plaintiffs, the discussions with Deutsche Bank as being entirely separate from the dealings between the plaintiffs and NAMA. He also rejects out of hand any suggestion, as made by Mr Daly at paragraph 33 of his Third Affidavit, that NAMA was obliged as a matter of fair procedures to  consult with Mr Daly prior to the decision being made to appoint the Receivers, and to give Mr Daly an opportunity to make representations in relation to those appoinments.
Mr McIntyre also sets out in some detail the reasons why the plaintiffs’ Business Plan presented to NAMA was not acceptable. There is no need to set out those reasons in detail, but they appear at paragraphs 37-39 of his Second Affidavit.
Donal Halpin of AIB has sworn a Second Affidavit on 5th July 2011. He emphasises again the significance of the fact that the facilities in question were specifially stated to be subject to the General Terms and Conditions, and that the plaintiffs are experienced and substantial borrowers, and in addition would have been able to access appropriate financial and legal advice before accepting same. He refers again to the specific terms of Clauses 1.1.2 and 3.1.1 of those General Terms and Conditions. 
He also explains that the provision of a review process in a facility letter is a clear indication that the continuation of the facility is not guaranteed, even though each party would clearly contemplate a continuing association. He goes on to say that a review provision permits an opportunity for the Bank to look at the adequacy of the security, the profitability of the transaction, as well as the credit characteristics of the borrower. Neither, he says, is it an informal process, but rather is one which requires, in the case of the plaintiffs’ high level of borrowings, the approval of the Group Credit Committee. In relation to the provision of cashflows at the time of review, he states that these provide important financial information to the Bank for the purpose of the review, but do not equate to a commitment that the terms of the facility are modified in any way in order to accommodate them.
The final affidavit filed on this application is the Fourth Affidavit sworn by Mr Daly on the 7th July 2011. This affidavit is in response to the Second Affidavit of Donal Halpin and the Third Affidavit of Mr McIntyre. 
Among other matters, Mr Daly notes that Mr Halpin in his affidavit has not referred to a letter from him to Norman Byrne of AIB dated 9th April 2009 which I have already set forth at page 27 hereof, and to which no response was received. That letter concluded by saying “Niall and I would like to meet with you on 21st April to discuss further these matters”. He states at paragraph 7 of his Fourth affidavit that this request did not result in such a meeting. However, it seems clear from a letter dated 22nd April 2009 from Mr Daly to Norman Byrne of AIB that a meeting did take place on the 21st April 2009 since it refers to “our meeting yesterday”. While that the letter of 22nd April 2009 sets out a number of matters discussed under a number of headings, it does not list the ‘repayable on demand’ issue among the items discussed. But clearly the meeting took place, and therefore an opportunity existed for Mr Daly to raise that other issue should he have chosen to.

In particular, however, Mr Daly refers again to that letter of the 9th April 2009 as support for his argument that he had at all times made it known to AIB that his view of these facilities was that they were not repayable on demand. He reiterates that it has always been his position that these loans could not be called in as long as the borrowings operated within the terms agreed with AIB from time to time, and that, in the event of a default, reasonable notice would be given and a reasonable opportunity given to remedy the matter before any enforcement would ensue. 
Mr Daly refers to another matter which he had mentioned in his earlier affidavits, and which I have not addressed. It is another matter which Mr Daly believes supports his view that even as far as AIB was concerned these facilities were in reality long-term in nature, and not simply repayable on demand. In his Third Affidavit at paragraph 14 thereof, he had referred to a series of discussions which had taken place between himself, Niall Lawless and AIB in relation to a hedging of facilities in 2009. This is the first matter set forth in his letter of 22nd April 2009 as having been discussed at the meeting with AIB held on the 21st April 2009 to which I have referred. At paragraph 14 he states that in 2009 AIB had been keen that the interest rate exposure on the plaintiffs’ facilities would be hedged by putting it on a fixed interest basis, but that the plaintiffs were concerned about this because they perceived at the time that there might be a risk that they would be penalised for early repayment of capital if an early opportunity arose to dispose of part or all of their portfolio. He states that Norman Byrne of AIB discussed the proposal to provide a fixed interest loan over three years for a minimum of €300 million commencing on 30th July 2009 at the meeting which was held on 21st April 2009, and this is a proposal which had been contained at Special Condition 3 of a draft facility letter dated 9th March 2009. Mr Daly states that the logic behind this proposal by AIB was the certainty that at least €300 million of the total borrowings would not be repaid during that three year period. While this hedging proposal was never proceeded with, nevertheless Mr Daly views its possibility in the mind of AIB as being consistent with the fact that, even as far as AIB was concerned, these facilities were not simply repayable on demand but were understood by all to be long-term in nature.
While noting that in his second Affidavit Mr Halpin states at paragraph 12 thereof that it was Mr Byrne who was dealing with the hedging matter, and that he himself was not directly involved in relation to same, Mr Daly in his Fourth Affidavit states again that the proposal by AIB is itself completely consistent with the plaintiffs' assertions that the facilities were long-term and not amenable to an immediate demand for repayment.
In relation to the second affidavit of Mr McIntyre, Mr Daly comments on various matters. As to what Mr McIntyre stated in relation to the appointment of receivers over foreign assets by AIB as opposed to NAMA, Mr Daly presumes that Mr McIntyre is referring to the provisions of section 91(4) (a) of the Act. Section 91(3) and (4) of the Act which provide:
  “(3)   To the extent that a bank asset proposed to be acquired by NAMA is or includes a foreign bank asset—

  (a) if the law governing the transfer or assignment of the foreign bank asset permits the transfer or assignment of that asset, the participating institution shall if NAMA so directs do everything required by law to give effect to the acquisition, or

  (b) if the relevant foreign law does not permit the transfer or assignment of the foreign bank asset, the participating institution shall if NAMA so directs do all that the participating institution is permitted to do under that law to assign to NAMA the greatest interest possible in the foreign bank asset.

    (4) A participating institution, to the extent that a foreign bank asset is one to which subsection (3) (b) applies—

  (a) is subject to duties, obligations and liabilities as nearly as possible corresponding to those of a trustee in relation to that bank asset, and

  (b) shall hold the bank asset for the benefit and to the direction of NAMA,

 in each case subject to the nature of, and the terms and conditions of the acquisition of, the foreign bank asset.” (emphasis added)
In his affidavit, Mr Daly states that in so far as NAMA may be relying on s. 91(4) above, the plaintiffs do not accept that the relevant UK law does not permit the assignment of the assets in question, and therefore that it is not clear that the Receivers over same are appropriately and lawfully appointed by AIB, rather than NAMA itself. No evidence of foreign law has been aduduced by any party on the present application.This matter is dealt with at greater length in legal submissions.
Mr Daly disputes that the banking relationship with AIB became more difficult from August 2008, and in that regard refers to the fact that he agreed the increased margins required by AIB, and that this agreement was fully implemented. 
In relation to the requirenment by AIB that the plaintiffs provide additional security, he states that in fact additional security was offered by the plantiffs and that this is evidenced by a letter dated 10th September 2009 from the plaintiffs’ then solicitors, Eversheds O’Donnell Sweeney, and which Mr Daly had exhibited in his first grounding affidavit. He says that this offer of additional security was declined. That letter stated:
“I understand that while our clients are not in a position to offer Airside Retail Park as additional security they would, as part of the renewal of their facilities, provide security over the rents from Airside Retail Park for a period matching that of the renewal facilities”.
There had been correspondence between Mr Daly and AIB through 2009 following the issue of new facility letters in March 2009, and some of that corrpsondence had touched upon the requirement for additional security, and in particular in relation of property at Airside Business Park, and the rental income therefrom. The fact that the plaintiffs were not, as informed by Eversheds O’Donnell Sweeney, in a position to offer Airside as additional security was because, presmably sometime in 2009, Mr Daly had transferred same to his wife, Mary Daly. In fact, Mr Daly had told the Bank by letter dated 8th April 2009 that Airside could not be offered as security, so presumably it had already been transferred by that date. 
The Bank had indicated thereafter that it would have to go back to the Divisional Credit Committee in view of this situation, and reverted in due course on the 5th May 2009 seeking confirmation in writing that his offer to provide the Bank with a charge over the rental income from Airside would result in the registration of a charge on the property in the Land Registry. To that inquiry Mr Daly replied on the 7th May 2009 to the effect that his solicitor had advised him that it is not normal or necessary for this security to be registered in the Land Registry. He does not appear to have told the Bank at that stage that such as a registration as a burden on the property was not possible since he no longer owned Airside, having transferred it to his wife. I must say I consider it to be somewhat disengenuous for Mr Daly to state, as he does in his Fourth Affidavit at paragraph 22 thereof, that his offer of additional security was declined, since the circumstances in which it was declined were that he was only prepared to offer less that AIB was requiring in 2009.
Mr Daly goes on to take issue with the assertion by Mr McIntyre that the plaintiffs were given every opportunity to put their position to NAMA in relation to discussions on the Business Plan and the three MoUs referred to. He takes the view that at all times the NAMA position was put to them on a ‘take it or leave it’ basis. He believes that the Business Plan was “dismissed out of hand”, and notes that nowhere in the replying affidavits has there been any reasoned criticism of the Business Plan, and that it is simply stated in general terms that the Business Plan was unattractive or unacceptable. He complains that neither did NAMA seek to have any concerns it had with the Business Plan clarified. He believes that if that Business Plan were to be implemented, there would be an excellent prospect that of achieving a successful work-out and full repayment of all the loans and interest, which he believes is in the best interests of the taxpayer.

As an example of the difficulties which he believes he has had in dealing with NAMA he refers to a particular condition inserted in a Term Sheet issued on 19th April 2011 which put forward proposals for restructuring the plaintiffs’ loans given the absence of agreement on the third MoU. In that regard it was proposed in the covering letter that any discussions on this Terms Sheet should commence before 3rd May 2011, but that in the meantime “NAMA expects that any monies in AIB accounts which arise from income on the properties securing the AIB facilities would not be removed from such accounts and that any income or other cash proceeds received by the David Daly Group in respect of such properties would be immediately lodged into the relevant AIB accounts”. Mr Daly’s vew is that such a requirement failed to take any account of the plaintiffs’ taxation liabilities, operating expenses or the working capital requirements of Albany Homes.
Issue is taken with other matters stated by Mr. McIntyre but there is no advantage in setting out those matters further.

Legal submissions:

Michael Cush SC for the plaintiffs has referred to the various provisions of the Act of 2009 which are relevant to the Court’s consideration of their application for leave to seek remedies pursuant to s. 182 (2) of the Act. As set forth above, it is a requirement firstly under s. 182 (4) that the Court be satisfied that a substantial issue(s) has been raised, and secondly, under subsection (6) that even where a substantial issue is raised, damages would not be an adequate remedy. 
It is common case, not surprisingly, between the parties that when the Court is considering whether or not a substantial issue has been raised, it does so by reference to what Carroll J. stated in McNamara v. An Bord Pleanála [1995] 2 ILRM 125, when she considered the meaning to be given to the phrase “substantial grounds” in the context of a leave application under planning legislation. That is the test adopted by the High Court in Dellway Investments v. NAMA [2010] IEHC 364, and is the starting point in this application also. The oft-quoted passage from the judgment of Carroll J. at p. 130 states as follows:
"But I have to consider is whether any of the grounds advanced by the appellant are substantial grounds for contending that the board's decision was invalid. In order for a ground to be substantial it must be reasonable, it must be arguable, it must be weighty. It must not be trivial or tenuous. However, I am not concerned with trying to ascertain what the eventual result would be. I believe I should go no further than satisfy myself that the grounds are’ substantial’. A ground that does not stand any chance of being sustained (for example, whether point has already been decided in another case) could not be said to be substantial. I draw a distinction between the grounds and the various arguments put forward in support of those grounds. I do not think I should evaluate each argument and say whether I consider it a sound or not. If I consider a ground, as such, to be substantial, I do not also have to say that the applicant is confined in his arguments as the next stage to those which I believe may have some merit." (my emphasis)
A number of matters are said to give rise to a substantial issue and I have set those out already in summary form. 
Whether the facilities are repayable on demand:
The basis on which the plaintiffs submit that these loan facilities are not repayable on demand is clearly evident from the detailed summary of the affidavits of Mr Daly sworn in these proceedings as set forth. 
While it is contended by NAMA and AIB that the terms of the facility letters themselves, and when read in conjunction with the Bank’s General Terms and Conditions, make it clear that they are repayable on demand, the plaintiffs submit that such an interpretation is not open when one also takes into account what they believe was at all times the commercial understanding of the plaintiffs and AIB when the loans were offered and accepted – such an understanding to be gleaned from the nature of the investments for which the facilities were granted (i.e. the purchase of investment properties to be held long-term), the cashflow projections produced to the Bank in advance of the letters of sanction issuing which in their view make it clear that the loans in question were to be serviced and repaid over a lengthy period of years, and the support for and approval by the Bank for such an investment strategy.
 In so far as the facilities contain review clauses, it is submitted that these must be seen in the light of the continuum of lending from earlier facilities, and in the light of certain of the repayment conditions which refer to repayment over a number of years and by particular capital repayments.
The plaintiffs, as is clear from these affidavits, believe that the contents of the facility letters and the preceding cashflow projections make it clear that at no time was it ever in the contemplation of either the Bank or the plaintiffs that having allowed the plaintiffs to draw down the facilities and purchase the various properties in question, the Bank could have the power to simply call in the loans at will, especially where all the conditions of the loans were complied with by the plaintiffs. Indeed, the plaintiffs go further and say that if there had been aware that the Bank would be able to call upon the plaintiffs to repay the facilities on demand, they could not and would not have agreed to accept the facilities on such a basis.
It is submitted that the course of dealing with AIB prior to these particular facilities, the provision by them of the cashflow projections, and the nature of the later facilities offered to them in 2009 following the review of the 2007 and 2008 facilities, and which included a specific on-demand provision, amount to a representation by AIB that these facilities were intended to be, and were represented to be, and were therefore, facilities which are long-term in nature, despite the fact that by reference only to the definition of “Loan Account” in the General Terms and Conditions they may appear to be repayable on demand, and that therefore there was no entitlement on the part of NAMA to demand repayment when they did,and accordingly that there has been no default event, and no entitlement to appoint the Receivers.
At the heart of the plaintiffs’ submissions, and the opposition to the submissions by NAMA which are supported by the evidence of the Mr Halpin of AIB, is the question of what regard the Court may have to what the plaintiffs contend are representations by AIB that these facilities are long-term in nature. 

I leave aside for the moment the additional question of whether, if they amount to a representation upon which the plaintiffs may rely, the plaintiffs are precluded in any event from obtaining any relief from the Court by virtue of the provisions of section 101 of the Act.

Paul Sreenan SC for NAMA has, given the nature of the representation contended for by the plaintiffs (i.e. none in writing), relied upon the provisions of Clause 1.1.2 of the General Terms and Conditions which provides that “other specific terms and conditions may apply to facilities in accordance with the relevant letter of sanction or other agreement in writing between the Bank and the Borrower, and submits therefore that since what is relied upon by the plaintiffs is not anything approaching “an agreement in writing”, it is not permissible for the plaintiffs to seek to rely on matters such as the course of dealing between them and the Bank or the provision of cashflow projections.
However, Mr Cush submits that the contracts between the parties must be construed by reference, not only to the documents themselves (including the General Terms and Conditions), but also by reference to what is variously described as the “factual matrix”, “the surrounding circumstances”, and “the commercial purpose of the contract”. 
A number of authorities have been called in aid in this regard by Mr Cush. He refers to the statement by Keane J. (as he then was) in Kramer v. Arnold [1997] 3 I.R. 43 at p. 55 where he stated:
"In this case, as in any case where the parties are in disagreement as to what a particular provision of a contract means, the task of the court is to decide what the intention of the parties was, having regard to the language used in the contract itself and the surrounding circumstances."

That case was on very different facts to the present case and concerned what meaning should be given to the word “immediately” in the context of the date by which a deposit for the purchase of certain premises was required to be paid pursuant to the exercise of an option to purchase, following the notification of the value ascertained by an independent valuer. The deposit was paid by the purchaser some eight days following that notification. The learned judge concluded that given the purpose of a deposit (i.e. “a guarantee that the purchaser means business”) it was reasonable that the term “immediately” be given the meaning “as soon as practicable” rather than the more elastic meaning of “as soon as reasonably possible”. In these circumstances it was held that the payment of the deposit was not made as soon as practicable since there was no reason on the facts why it could not have been paid soner than eight days after the valuer had notified his valuation of the premises.
It is notable that in Kramer v. Arnold  it was a particular word in the contract which was to be interpreted by reference to the surrounding circumstances. In the present case the words of the contract are clear by reference to the General Terms and Conditions, in that a Loan Account is clearly defined therein, and that meaning is not contracdicted by any specific term of the facility letters themselves. What the plaintiffs are contending is that the clear terms of the contract should be disregarded because of what the plaintiffs believe was their understanding and the understanding of the Bank derived from matters such as the previous loan history, the support which they enjoyed from the Bank, and the cashflows produced by them to the Bank. That distinguishes the present case from Kramer v. Arnold. I accept of course that there can be cases where the terms of the contract are unclear, and the surrounding circumstances can be looked at in order to ascertain the true intention of the parties in order to resolve some ambiguity. But I do not read that case as deciding that the surrounding circumstances can override an otherwise clear meaning of the contract. As Keane J. stated, “the task of the court is to decide what the intention of the parties was, having regard to the language used in the contract itself and the surrounding circumstances” . It seems to me that it is only where there is some lack of clarity or ambiguity in the words of the contract that the surrounding circumstances should be looked at in order to resolve that ambiguity. 
Mr Cush has referred also to the judgment of Clarke J. in BNY Trust Company (Ireland) Ltd v. Treasury Holdings [2007] IEHC 271 at p. 13 et seq. in which the learned judge examined the evolution of the principles and rules of construction in this jurisdiction, and by reference to developments in other jurisdictions. The starting point for that examination was the statement of Lord Wilberforce in Rearden Smith Line Ltd v. Young Hansen-Tangen [1976] 3 All ER 570 and upon which Mr Cush places reliance, when he stated:
“ No contracts are made in a vacuum: there is always a setting in which they have to be placed. The nature of what is legitimate to have regard to is usually described as ‘the surrounding circumstances’ but that phrase is imprecise: it can be illustrated but hardly defined. In a commercial contract it is certainly right that the courts should know the commercial purpose of the contract and this in turn presupposes a knowledge of the genesis of the transaction, the background, the context, the market in which the parties are operating…. When one speaks of the intention of the parties to the contract, one is speaking objectively -- the parties cannot themselves give direct evidence of what their intention was -- and what must be ascertained is what is to be taken as the intention which reasonable people would have had if placed in a situation of the parties. Similarly, when one is speaking of the aim, or objective, or commercial purpose, one is speaking objectively of what reasonable persons would have had in mind in the situation of the parties … what the court must do must be to place itself in thought in the same factual matrix as that in which the parties where."
This emphasis upon the meaning or understanding which a reasonable person possessed of relevant background information would give to the contract was referred to by Clarke J. by reference to the judgment of Geoghegan J. in Analog Devices v. Zurich Insurance [2005] 2 ILRM 131 where the latter quoted with approval the principles enunciated by Lord Hoffmann in Investors Compensation Scheme Ltd v. West Bromwich Building Society [1998] 1 WLR 896 at page 912, as follows:
“ (1) interpretation is the ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract.

(2) the background was famously referred to by Lord Wilberforce as the "matrix of fact", but this phrase is, if anything, an understated description of what the background may include. Subject to the requirement that it should have been reasonably available to the parties and to the exception to be mentioned next, it includes absolutely anything which would have affected the way in which the language of the document would have been understood by a reasonable man.

(3) the law excludes from the admissible background the previous negotiations of the parties and their declarations of subjective intent. They are admissible only in an action for rectification. The law makes this distinction for reasons of practical policy and, in this respect only, legal interpretation differs from the way we would interpret utterances in ordinary life. The boundaries of this expectation are in some respects unclear. But this is not the occasion on which to explore them.

(4) the meaning which a document (or any other utterance) would convey to a reasonable man is not the same thing as the meaning of its words. The meaning of words is a matter of dictionaries and grammars; the meaning of the document is what the parties using those words against the relevant background would reasonably have been understood to mean. The background may not merely enable the reasonable man to choose between the possible meanings of words which are ambiguous and even (as occasionally happens in ordinary life) to conclude that the parties must, for whatever reasons, have used the wrong words or syntax: see Mumai Investments Co Ltd v. Eagle Star Life Assurance Co.Ltd [1997] A.C. 749.

(5) the "rule" that words should be given their "natural and ordinary meaning" reflects the common sense proposition that we do not easily accept that people have made linguistic mistakes, particularly in formal documents. On the other hand, if one would nevertheless conclude from the background that something must have gone wrong with the language, the law does not require judges to attribute to the parties and intention which they plainly could not have had. Lord Diplock made this point more vigourously when he said in Antaios Compania Naviera SA v. Salen Rederierna AB [1985] AC 191,201: "if semantic and syntactical analyses of words in a commercial contract is going to lead to a conclusion that defies business common sense, it must be made to yield to business common sense."
I note in passing that in his judgment in BNY Trust Company (Ireland)Ltd v. Treasury Holdings [supra], Clarke J. referred to a judgment of Murphy J. in the Supreme Court in Igote Ltd v. Badsey Ltd [2001] 4 I.R. 511 where the question of the extent to which previous negotiations between the parties should be had regard to in construing a contract was discussed. This seems relevant in the context of what was stated by Lord Wilberforce at (3) above. In that judgment, Murphy J. referred to the dangers in exploring the background or surrounding circumstances to a document under construction and the limitations which must be placed upon the factual matrix, as expressed by May L.J.in Plumb Brothers v. Dolmac (Agriculture) Ltd [1984] 272 E.G. 373 when he stated:

“There is a tendency to speak about construing documents in or against what is described as the ‘factual matrix’ in which the contract or documents first saw the light of day. In truth that is only, I think, a modern way of saying what has always been a rule for a long time that, in construing a document, one must look at all of the circumstances surrounding the making of the contract at the time it was made. There is the danger, if one stresses reference to the ‘factual matrix’, that one may be influenced by what is in truth a finding of the subjective intention of the parties at the relevant time, instead of carrying out what I understand to be the correct exercise, namely, determining objectively the intent of the parties from the words of the documents themselves in the light of the circumstances surrounding the transaction. It is not permissible, I think, to take into account the finding of fact about what the parties intended the document to achieve when one is faced with the problem some five, ten or many years later of construing it. In deciding what the document did in fact achieve, all that one can look at are the general circumstances surrounding the making of the document and in which it was made, and deduce the intention of the parties from the actual words of the document itself. The contract between the parties is what they said in the relevant document. It is not for this or any court to make a contract for the party is different from the words that the document is actually use merely because it may be that the parties intended something different."
Murphy J. considered that this health warning must be equally applicable in this jurisdiction, and having expressed his approval for the statement of Keane J. (as he then was) quoted above from Kramer v. Arnold, he concluded at p.518:
“In my view the judge erred in ascertaining the intentions of the parties from the evidence heard by him as well as the alterations aforesaid and documents prepared in the course of the negotiations. The intention of the parties may be gleaned only from the document ultimately concluded by them, albeit construing it in the light of surrounding circumstances but not ascertaining their intentions from such circumstances. Such a process would be justified only where one or other of the parties claimed rectification of the document executed by him: that is not the present case."

I should mention here that as originally pleaded, and as opened by Mr Cush, the plaintiffs never included a claim for rectification of the facility letters on the basis of mistake. This was pointed out by Mr Sreenan for NAMA during the course of his submissions on Day 3 of this case. On Day 4 (the final day) in his closing submissions, Mr Cush indicated that a new draft Statement of Claim had been prepared and that it now included such a claim for rectification out of “an abundance of caution”, even though he felt that it was unnecessary.
Going back to the judgment of Clarke J. in BNY Trust Company, it is noteworthy that the learned judge referred to a decision of the New Zealand Court of Appeal in Yoshimoto v. Canterbury Golf International [2001] 1 NZLR 523, to which he had been referred in argument, and where some relaxation in the rule which excludes reference to prior negotiations when construing the intention of the parties to a contract was suggested. In that regard he stated:
“Insofar as it might be suggested that there should be some relaxation in the prior negotiation exclusion in this jurisdiction, it seems to me that I must approach this case on the basis of existing Irish authority. The well established line of jurisprudence in this jurisdiction, most recently affirmed by the Supreme Court in Analog Devices, makes clear that evidence of prior negotiation is not permissible. Therefore, even if I were of the view that some relaxation in that rule might be appropriate, I would not be free to give effect to such a relaxation.”

It is of course the case that the plaintiffs in the present case seek to rely not so much on a course of negotiation as such leading up to a final concluded contract, where previous drafts and soforth might be sought to be relied upon as evincing an intention contrary to that appearing from the precise words of the concluded contract, but, rather, inter alia, from the terms of the facilities which preceded the 2007 and 2008 facility letters and which they submit support a view that the later documents should be given a meaning which they do not bear on their face. That is a difference. But the plaintiffs run into a further difficulty in that regard since what they seek to rely upon are not simply previous drafts, but previous contracts which were of course superseded and replaced by those later documents under consideration. It is hard to see how the later documents can be reasonably interpreted on the basis of documents which they have replaced.
Nevertheless, Mr Cush relies upon a passage which he has quoted in his written submissions from the judgment of Rix LJ in HIH Casulaty & General Insurance Ltd v. New hampshire Insurance Co. [2001] 2 Lloyd’s Rep. 161, where at para. 83 Rix LJ stated:
"In principle, it would seem to me that it is always  admissible to look at prior contracts as part of the matrix or surrounding circumstances of a later contract. I do not see how the parol evidence rule can exclude prior contracts, as distinct from mere negotiations. The difficulty of course is that, where the later contract is intended to supersede the prior contract, it may in the generality of cases simply be useless to try to construe the later contract by reference to the earlier one."

In that case, it was concluded, albeit obiter, that the later contract had not been superceded by the later contract and that the later contract could be and ought to be construed against the background of the original ‘slip’ policy and its terms. It is worth quoting  the remainder of paragraph 83 and also paragraph 84 of that judgment:
“83 . ……… Ex hypothesi, the later contract replaces the earlier one and it is likely to be impossible to say that the parties have not wished to alter the terms of their early bargain. The earlier contract is unlikely therefore to be of much, if any, assistance. Where the later contract is identical, its construction can stand on its own feet, and in any event its construction should be undertaken primarily by reference to its own overall terms. Where the later contract differs from the earlier contract, prima facie the difference is a deliberate decision to depart from the earlier wording, which again provides no assistance. Therefore a cautious and sceptical approach to finding any assistance in the earlier contract seems to me to be a sound principle. What I doubt, however, is that such a principle can be elevated into a conclusive rule of law.

84. Where, however, it is not even common ground that the later contract is intended to supersede the earlier contract, I do not see how it can ever be permissible to exclude reference to the earlier contract. I do not see how the relationship of the two contracts can be decided without considering both of them. In essence there are, it seems to me, three possibilities. Either the later contract is intended to supersede the earlier, in which case the above principles apply. Or, the later contract is intended to live together with the earlier contract, to the extent that that is possible, but where that is not possible it may well be proper to regard the later contract as superseding the earlier. Or the later contract is intended to be incorporated into the earlier contract, in which case it is prima facie the second contract which may have to give way to the first in the event of inconsistency. I doubt that it is in any event possible to be dogmatic about these matters.”

In the present case there can be no doubt that the 2007 and 2008 facility letters replaced and superseded the earlier facilities. Indeed that is conceded by Mr Cush (T.1, 23). Therefore to the extent that the later facility letters differ in terms from the earlier ones, the terms of the later letters stand on their own feet and must fall to be interpreted without reference to any terms contained in the earlier ones. I would have thought that this is the clear position of the law based on the authorities to which I have been referred. Equally it seems clear that, save in the context of a claim for rectification of the facility letters on the grounds of common mistake, any negotiations, including by reference to the cashflow projections prodcued to the Bank, may not be looked at in order to arrive at the intention of the parties based on what a reasonable person would conclude from the documents themselves was the intention of the parties.
In so far as the plaintiffs seek to rely on the later conduct of AIB in 2009 by inserting a specific on-demand repayment clause, as a tool for interpreting the 2007 and 2008 facility letters, Mr Cush has referred to authority for the proposition that this may be considered. Two cases from New Zealand have been referred to - firstly, Attorney General v. Dreux Holdings Limited [1997] 7 TCLR 617; and secondly, Gibbons Holdings Ltd v. Wholesale Distributors Ltd [2008] 1 NZLR 277. Both cases lend support for the proposition that where the terms of the contract are ambiguous, the Court can be assisted in ascertaining the actual intention of the parties by the parties’ actions subsequently, and in order to give effect to that intention. However, such evidence is not to be directed at ascertaining the parties’ subjective intention, and not for the purpose of importing into the contract some intention which was not expressed in the contract. It is simply an aid to ascertaining what the intention was at the time the contract was concluded, . The headnote in Gibbons Holdings perhaps sums up the position sufficiently by stating the view of the majority of the Supreme Court that:

“ a contract had to be construed objectively having regard to the words the parties used, the context and the commercial purpose of the bargain. Dependable evidence of pre-contractual and post-contractual conduct should also be admitted where that evidence would assist the interpretative process. Within that process the basic objective was to ascertain the common intention of the parties. Where the actual intention of the parties was ascertainable, the contract had to be interpreted to give effect to that intention. At no time was it legitimate for the courts to impose an intention on the parties contrary to their actual intention. The law should not depart from the cardinal presumption of contractual interpretation that the words the parties used had to be construed objectively without records to evidence for speculation as to their subjective intentions. However, care had to be taken not to destroy the utility of the law relating to the interpretation of contracts. Judges were constantly faced with the task of deciding the rights of parties who had expressed themselves unclearly or incompletely. In interpreting contracts, courts should seek to recognise that reality and to develop and apply the law to recognise it. Much of the judicial reluctance to admit evidence of subsequent conduct had been due to an inability to distinguish between the objective task of giving effect to the mutual intention of the parties and the misguided exercise of seeking to ascertain the subjective intention of the parties. The latter exercise was illegitimate and would remain illegitimate. Evidence of subsequent conduct was admitted, not for the purpose of importing an intention which was not expressed in the contract, but with a view to elucidating the meaning which the parties intended their conduct to have when they entered into it. The reasonable expectations of the parties to a contract should not be defeated by attributing a meaning to it which their subsequent conduct demonstrated they did not intend. While there were valid concerns about admitting evidence of subsequent conduct, the case for doing so was compelling simply because the courts had to be serious about the task of interpreting contracts in such a way as to give effect to the common intention of the parties."
Mr Cush submits, accordingly, that the fact that AIB had inserted a clause in the proposed 2009 facilities which specifically provided that the loans were repayable on demand is consistent with a concern on its part that the facilities in 2007 and 2008 were, by reason of the absence of such a specific term, not repayable on demand, and supports the plaintiffs’ case as to the understanding of the parties to this effect. He draws support also from the fact that in the case of at least some of the facilities in question, they used the default route for the purpose of enforcement, rather than the demand route.
Mr Cush has also referred to Paget’s Law of Banking (13th ed, 2007) at page 231 for support for his submission that the wording of the facility letters themselves makes it by no means clear that these facilities are repayable on demand, irrespective of any alleged representations, and that there is a substantial issue arising that they are more in the nature of a long-term loan or loan repayable at certain dates in the future as opposed to on demand. Having referred to the fact that monies lent are repayable either on demand, as in the case of an overdraft, or in the case of a term loan at some specified date in the future, absent some default which would make the sum due and payable before that date, the author states the following:

“ Between an overdraft and a term loan there is an overdraft for a fixed term. For example, a bank may agree to an overdraft facility up to a specified limit for a fixed period. Absent an express term to the contrary, such an agreement is likely to be construed as one under which the bank has no right to demand repayment before the agreed expiry date. Where the bank reserves the right to make prior demand, the agreement may present difficulties of construction. This occurred in Titford Property Company Ltd v. Canon Street Acceptances Limited [unreported, 22nd May 1975], where the defendant merchant bank had granted the claimant companies fixed term overdrafts to finance the property development business. There was a separate account and overdraft facility for each project. Each facility letter contained the following clause:
    ‘ 9.  All monies due by you, whether by way of capital or interest, shall be payable on demand, and you shall have the right to re-pay all monies due without notice’.

The lenders demanded repayment before the fixed expiry date of certain of the facilities and appointed receivers on default in repayment. The claimants applied for injunctive relief. Goff J. viewed the construction of the facility letters as an issue which did not depend on disputed facts and which he was therefore bound to decide. He held (i) that ‘due’ in the first part of cl 9 meant ‘due, whether presently payable or not’, this being clear from the second part of the clause; but (ii) that cl 9 so construed was ‘completely repugnant to the whole facility’ and accordingly, it had to be modified, by reading it as subject to the provision as to the duration of the facility, or ignored altogether."

There is no copy of the Titford decision. It is footnoted by the author as being an unreported decision, and therefore the only details of the case are those referred to in Paget. Mr Sreenan, for NAMA, suggests that  it is of doubtful value therefore, and prefers to refer to some other authorities referred to by Paget in the succeeding paragraph. Mr Cush refers to these in support for Titford as it is a decision referred to therein. 
For example it is referred to in the judgment of Collins J. (as he then was) in The Governor and Company of the Bank of Ireland v. AMCD (Property Holdings) Ltd and others [2001] WL 82564. In that judgment, Collins J. having referred to the facts in Titford and its conclusions, then referred to a judgment of Peter Gibson J. in Williams and Glyn’s Bank Ltd v. Barnes [1981] Com LR 205 where the latter distinguished Titford and stated “that the decision was only one on the construction of the particular facility letter and was not to be regarded as an authority for the view that in the contest for primacy between a term loan, and a clause for repayment on demand, the provision for the term loan must always prevail". 
Collins J.also referred to a judgment of Lloyds Bank plc v. Lampert [1999] 1 All ER (Comm) 161 where a facility letter provided that the loan would be "repayable in a full on demand" but that the bank intended to make the facility available until a specific date. He notes that having cited Titford and also Williams & Glynn’s Bank, Lord Justice Kennedy went on to state:

“I am wholly unpersuaded that the words ‘repayable on demand’ used in the facility letter do not mean what they say. It is in no way inconsistent for a bank, or any other lender, to grant a facility which it and the borrower both envisage will last for some time, but with the caveat that the lender retains the right to call for repayment at any time on demand."

Briefly stated, the facts in Bank of Ireland v. AMCD were that under a facility letter the first defendant had been granted a loan in the sum of £1,400,000 for the express purpose of developing 19 rsidential flats on a site. Under the heading “Repayment” the following was stated:
“ On Demand.

In the expected ordinary course of events: the facility will be repaid from the sale of the development within 12 months.

The bank will receive the full net sale proceeds of the properties to be sold until the facility is repaid in full".

There were various other conditions set forth in the facility letter including that an arrangement fee of £7000 was payable on acceptance and was non-refundable. It is unnecessary to set out all those terms. However, it is to be noted that prior to the drawdown of the loan sanctioned by this facility letter, and before a valuation of the property had been completed, and before any security had been provided by the borrowers, the Bank made an advance, at the request of the borrower, in the sum of £75,000 in order to reimburse them for money spent on the development site. Some delay and difficulty was experienced apparently in the provision of security, and eventually on 24th  December 1999 the Bank made a formal demand for security, and in due course on 10th  January 2000, security not having been provided, the Bank demanded repayment of all sums then outstanding under the facility letter namely £75,000, interest thereon, and £7000 in respect of the unpaid arrangement fee. 

The Bank took the view that the amount advanced was repayable on demand. The defendants maintained that the advance of £75,000 was outside the terms of the facility letter and that therefore it was repayable within a reasonable time, and that it was unreasonable for the Bank to demand immediate payment. 

In the alternative it was contended by the defendants that if the advance was made under the facility agreement, the agreement was to the effect that repayment was to be on demand, but that the words "on demand" ought not to be given their normal construction, and should be construed against the background that the amounts under the facility were to be made available for a specific purpose i.e. to enable the development works to commence, and that to enable the bank to demand repayment immediately would therefore be repugnant to the object of the advance. They contended also that the advance would be repayable only if the first defendant was in breach of the facility agreement.
In addressing the alternative argument above, Collins J. stated:
“17.  Since there is no evidence suggesting that the advance was made otherwise than under the facility letter, the next question is whether the amounts due under it were repayable on demand. It is true that the facility envisages that it will be available for draw-down for 12 months from the date of first utilisation and that it will be repaid from the sale of the development within 12 months; and also that it contains a provision that the bank, in the event of non-payment of any money, which has not been remedied within 14 days of written notice, the bank is entitled to make a demand for immediate repayment. But in my judgement it is not arguable that any of these provisions is repugnant to, or overrides in any way, the clear statement that repayment is "on demand". It is trite law that the parties to a contract are free to determine for themselves what primary obligations they will accept. In this case there is absolutely no warrant for treating the provision headed "Repayment" otherwise than in accordance with its terms. What it plainly says is that the amount advanced will be payable on demand, but that in the expected ordinary course of events it will be repaid from the sale of the development. No businessman could have understood it in any sense other than that for which the bank contends, namely that the amounts advanced would be repayable on demand, but that if all went well the bank would expect to receive repayment from the sale of the development.”
Mr Cush seeks to distinguish the present case on its facts, and in that regard again refers to the different terms of the facility letters, and in particular the history of amendment and proposed re-amendment. He submits that Titford can still be regarded as good authority, and in support for that proposition refers to a recent decision in Carey Group plc v. AIB Group (UK) plc [2011 All ER (D) 140 (Mar) when it was referred to by Briggs J. at para. 39 of his judgment as follows:
“ the position might have been otherwise if, as Mr Page submitted, the Facility Agreement obliged AIB UK to provide an overdraft facility for the whole of a fixed term. For that purpose he relied upon Paget’s Law of Banking (13th ed) at paragraph 13.1, and the citation there from Titford Property Co Ltd v. Cannon Street Acceptances Ltd (22nd May 1975, unrep) in which Goff J. held that a provision for repayment on demand was repugnant to a contract for the grant of a fixed term overdraft for the purpose of financing specific property developments.

The court will not lightly find that an important provision in a banking facility, such as for repayment on demand, is repugnant, although the particular facts of the Titford case afforded a powerful basis for that conclusion. Similar arguments failed in Williams and Glyn's Bank v. Barnes [1981] ComLR 205 and in Lloyds Bank plc V Lampert [1999] 1 All ER (Comm) 161 CA, albeit on differently worded agreements."
In view of the authorities referred to, and in particular Titford perhaps, Mr Cush submits that a substantial issue has been raised by reference to the terms of the facility letters themselves, even where read in conjunction with the General Terms and Conditions, namely, that while appearing to be on their face demand facilities, they are nevertheless more properly to be considered as long term in nature and certainly not repayable on demand in the absence of some default.
In relation to the interplay between between the loan facility letters and Clause 1.1.2 and Clause 3 of the General Terms and Conditions, Mr Cush has submitted that Clause 1.1.2 is not to be read as meaning that any agreement between the Bank and the borrower must be in writing before it can be had regard to in the determination of whether the facility is an on demand facility. He suggests that what these clauses mean is simply that if there is any conflict between the terms of the facility letter (and any other agreement in writing with the Bank), and the General Terms and Conditions, then the former will prevail over the latter. But he urges that this does not mean that any agreement with the Bank above and beyond the facility letter must be in writing. In these circumstances, he submits that the fact that the Bank has agreed or represented to the plaintiffs that the facilities were not demand facilities is unaffected by the provisions of Clause 1.1.2 of the General Terms and Conditions, since any such need not have been in writing. 

In support of these submissions he has referred to an extract from Lewison The Interpretation of Contracts, 4th ed, 2007 at page 82 where it is stated:

 " the terms of the clauses which are incorporated into the parties' contract may not always be entirely appropriate to the contract into which they are incorporated. The proper approach to construing an incorporated document was laid down by the House of Lords in Thomas (TW) & Co. Ltd v. Portsea Steamship Co. Ltd [1912] AC 1 and by the Court of Appeal in Hamilton & Co v. Mackie & Sons [1989] 5 TLR 677. In the latter case, Lord Esher MR took the approach of reading in the whole terms of the incorporated document, and then treating any term which was inconsistent with the incorporating  document as insensible and to be disregarded. In the former case, Lord Gorell and Lord Robson approached the matter from the standpoint of reading in so much of the incorporated document as is not inconsistent with the subject matter of the incorporating document. The two approaches may differ slightly but they usually achieve the same result"  (emphasis added)

Mr Cush has referred also to the judgement of Buckley LJ in Modern Buildings Wales Ltd  v. Limmer and Trinidad Limited [1975] 1 WLR 1281 where he stated:

"Where parties by an agreement import the terms of some other document as part of their agreement those terms must be imported in their entirety, in my judgement, but subject to this: that if any of the imported terms in any way conflict with the expressly agreed terms, the latter must prevail over what would otherwise be imported."
In so far as the Court may conclude that, as read on their own, the facilities are on demand in nature and that no substantial issue can be raised to the contrary, then he submits that the plaintiffs are entitled to rely upon the representations contended for; but in the latter case, while clearly they can maintain a claim against AIB for damages arising from such representations, any cause of action against NAMA arising from same would depend upon the constitutionality of section 101 of the Act since it rules out the enforceability of such representations as were made, and prevents the Court from making any order in relation thereto. 

In these circumstances, and, if this Court on the present application came to the view that a substantial issue had been raised in relation to the representations contended for and their effect on the interpretation of the facility letters, and, but for section 101 of the Act, leave to seek relief against NAMA would be granted, as well as possible injunctive relief pending trial, the plaintiffs submit that the section is unconstitutional, as it restricts impermissibly the plaintiffs’ right of access to the Courts, their right to an effective remedy, and the protection of their property rights, and they would seek injunctive relief pending a decision on its constitutionality.
NAMA’s responses:
On the question of whether the facilities are ‘on demand’ facilities or not, Mr Sreenan relies firstly on the definition of Loan Account in the General Terms and Conditions where that category of loan is specifically defined as being repayable on demand, and submits that it matters not that the facility letters themselves omit any specific statement that they are so repayable, since it is clear from the General Terms and Conditions. It is clear in his submission that the borrower is obliged to read the facility letters in conjunction with the General Terms and Conditions before accepting the facilities, and is bound by them. 
It is submitted also that there is nothing in the facilities which could reasonably indicate that they are term loans or otherwise not repayable on demand, despite in the case of some that there is an indication of some capital repayments to be made by specified dates. But in all cases it is clear in his submission that the facilities were reviewable within a year, which would be contradictory to any term loan status. Mr Sreenan has pointed to the fact that the plaintiffs have been somewhat reticent in the manner in which they contend that these loans are not repayable on demand, and specifically that they have fallen short either in the grounding affidavits or in the Plenary Summons or submissions in describing the loans as term loans. Instead they have used the somewhat vague terminology of describing them as long-term loans, but fail to state in any way for how long they were supposed to endure, and when they were repayable.
The nature of the loans is so clearly ‘on demand’ by reference to the terms of the letters themselves, and more so when looked at in conjunction with the General Terms and Conditions, that it is submitted that no substantial issue to the contrary has been made out by the plaintiffs, and that since the loans had expired, and the plaintiffs had agreed no renewal facilities in substitution, the Bank and therefore NAMA was entitled to make the demands for payment, and to take any other steps open to them upon default such as the appointment of Receivers. 
Mr Sreenan has submitted that the only substantial issue that could arise against NAMA in relation to these facilities would arise only by reference to the interpretation of the facility letters themselves, and the General Terms and Conditions, and that in so far as the plaintiffs attempt to raise issues arising from some unspecific representations which they say were made to them, or arise from their understandings with the Bank, or from the provision of cashflows to the Bank, or from the contents of the proposed 2009 facility letters, or the earlier ones, these are not matters which can give rise to a substantial issue, since section 101 of the Act prevents any such representations being enforced, even if they were factually established, and preclude the Court from making granting relief against NAMA in relation to them. 
Nevertheless, Mr Sreenan submits in any event that there is no evidence of any such representations by AIB, and that the most that the plaintiffs can contend is that even though the facilities may appear to be ‘on demand’ facilities, or may be found by the Court to be so, it was their understanding, and perhaps that of the Bank, from discussions which took place and arising from a course of conduct between the parties, that as long as the loans were not in default and that all conditions of the facilities were being complied with, neither party, but especially the plaintiffs, expected that the facilities would be called in, and that they would simply be renewed annually for as long as required in order to run them through to eventual repayment in full in line with those cashflow projections.
He submits that nothing in anything which the plaintiffs have stated on affidavit or have submitted in legal submissions could amount to any representation which could or should affect the interpretation of the facilities as anything other than being  ‘on demand’ facilities. He submits also that in so far as some of the facilities foresaw repayment of some principal over a period of years, this is not inconsistent with the demand nature of the loans in question.
It is submitted that even though the facility letters contained provision for review, that cannot be taken as any assurance to the plaintiffs that they would be renewed. If for example the Bank and the plaintiffs failed to agree on terms for renewal, as occurred in fact, the existing facilities would simply expire post the review date, and demands for repayment could issue. If on the other hand, agreement was reached, then the plaintiffs would have new facilities on whatever terms were agreed. Mr Sreenan submits that Mr Daly, as an experienced and sophisticated borrower and businessman, must be taken to be aware of these features of the loans in question, especially given that there is nothing unusual about them, and that if he was not happy to sign up to such a facility then he could have insisted on a term loan, and it would have been a matter for the Bank to either agree or not to such an application. But there is no evidence that at any time the plaintiffs ever sought a term loan as such, and that what evidence there is suggests that Mr Daly, as with the previous facilities, had no issue with the nature of the faciities being ‘on demand’, and that his objections now are of recent origin only.
Mr Sreenan has referred to the fact that the facility letters which preceded the 2007 and 2008 facilities were clearly demand in nature – they were stated to be such on their face. It is submitted that when he received the 2007 and 2008 facility letters it was incumbent upon him, if it was so important to him that the facilities should not be demand facilities, to ensure before he accepted them that they were what he requested or expected. He did not do so. There is no evidence that he made any objection or repreentation in relation to the new facilities in order to ensure that they were not on demand. Neither, it is submitted, is there any evidence that when he received them, he considered them one way or the other and formed a view that they were long-term or otherwise not demand in nature. 
Mr Sreenan has referred to the letter dated 19th March 2009 from AIB when it was confirming sanction for renewal facilities at that time. I have referred to that letter earlier. But Mr Sreenan makes the point that Mr Daly engaged with this letter, and that he was therefore fully aware that the facilities were coming up for review and that new or additional terms may be required for same, yet in his responses he never makes the point that he had believed all along that his loans were term in nature, and not coming to an end. Mr Sreenan notes that in all the correspondence with the Bank at this time he never makes the point that these are not ‘on demand’ loans, or that the proposed facilities are contrary to his agreement with the Bank.
In relation to the letter dated 9th April 2009 from Mr Daly to the Bank, and to which I have referred earlier and which is relied upon by Mr Daly as indicative of him raising objection to the demand nature of the new 2009 proposed facilities, Mr Sreenan submits that it does not go as far as Mr Daly would like to suggest it does in that respect, and that the most it can be read as stating is that it was always his understanding with AIB, as opposed to any contractual obligation, that these facilities woud last over a long term given the long-term nature of his property portfolio. But, it is submitted, the letter cannot be read as stating that the Bank had no entitlement to revise the facilities. He submits that such an interpretation is also entirely consistent with the failure by Mr Daly at any subsequent time before April 2010 to raise the issue that these loans were not repayable on demand. 
Having gone through the contents of that correspondence around the renewal of the facilities in 2009, Mr Sreenan submits that it is entirely inconsistent with any assertion that his facilities were term in nature, and that Mr Daly never in fact goes as far as to state that they were term loans. Mr Sreenan notes also that when Mr Daly first contacted NAMA he never raised this issue, and that it was not until quite recently that he did so – again seen by Mr Sreenan as consistent with the view that Mr Daly was aware that that the facilities could be called in on demand, even if he had a belief, or a hope, that this would not occur for so long as he was compliant with the terms of the facilities.
In relation to the submission made by Mr Cush reliant upon the proposal by AIB that some €300 million of the borrowings would be ‘hedged’ for three years, and that this in some way indicates an understanding and agreement by AIB that these facilities were long-term in nature and not repayble on demand, Mr Sreenan submits that such a submission misunderstands or misstates what that hedging proposal means. He submits that all that happened was that AIB considered for a while whether or not a tranche of  €300 million of the borrowings would be put on a fixed rate of interest for aperiod of three years, but that this was in no way going to affect in any way or alter the nature of the underlying facility. The facility itself would remain repayable on demand, and for as long as the loan was outstanding, the interest payable thereon would be a fixed rate of interest. Mr Sreenan submits that it was simply that, and that nothing further can be inferred from what was simply a proposal which was never in fact put into place.
Conclusion:
Before this Court may grant leave to the plaintiffs to seek any reliefs based on the nature of the loan facilities in 2007 and 2008, it must by the application of the principles in McNamara v. An Bord Pleanála be satisfied that a substantial issue has been raised – in other words an issue that is reasonable, arguable and weighty, and not one that is trivial or tenuous. Carroll J. when enunciating these principles emphasised also that she was concerned with whether the ground raised was a substantial ground, and not whether each argument made in support of such ground was substantial or meritorious. I respectifully agree that it is the substance of the issue raised which must be examined, and that will usually mean that there must be a bona fide, real and substantial factual basis put forward by the plaintiff on affidavit to support the issue in question, and not mere assertion or speculation which may be dependent for substantiation upon material which may emerge later through a course of discovery of documents, or which may depend for survival upon an overly strained or contrived interpretation of documents or other material. 
The plaintiff must at this leave stage be able to substantiate what he or she is alleging in order to raise the level of argument from that of mere arguability as would be the threshold under normal Order 84 judicial review rules to that of substantial grounds. Falling short of that level of substance is to leave a ground vulnerable to the charge of lacking weight and being trivial or tenuous. Whether or not an issue is or is not a substantial issue may be affected also by what evidence and argument is put against the plaintiffs’ arguments by the other side. The weight to be attached to the facts sworn to by the plaintiff must be considered by reference to what opposing facts are put on affidavit by the defendants. The Court cannot of course on an application of this kind resolve finally any evidential conflicts, but it can and must, it seems to me, consider the facts put in opposition, when reaching a conclusion as to whether or not the plaintiffs have raised an issue or issues of real substance. Without facts of substance, all the legal submissions in the world will be of very limited assistance, no matter how skillfully made.
There are two broad beses upon which the plaintiffs in this case are contending that the loans which they accepted from AIB in 2007 and in 2008 were not repayable on demand. Firstly, it is contended that there is nothing within the facility letters themselves which specifically states that they are repayable on demand; and also that it is clear from certain clauses in those facility letters, such as the review clauses and some of the repayment clauses, that repayment over a longer term was envisaged, it to be implied therefore that repayment could not simply be demanded at the will of the Bank. 
Allied to this, it is contended that in so far as the General Terms and Conditions and particularly the definition of a “Loan Account” (i.e. a loan repayable on demand”) are relied upon by NAMA, then where this definition is in conflict with what the plaintiffs submit are the terms of the facility letters themselves, as properly interpreted and understood, the General Terms and Conditions must yield to the specific terms of the facility letters. 
I have set forth the terms of the letters in question. They each contain a very short review date – one year at the outside, sometimes shorter. If any such facility was not replaced following the review date, for whatever reason, the facility would be at an end. There is no clause within any of these letters which imposes any obligation on the Bank to renew the facilities upon a review. There could therefore be no expectation on the part of the plaintiffs that the facilities would be renewed. Clearly each party would hope and expect that there would be a successful review, but for all sorts of reasons that may not have occurred – perhaps even because the plaintiffs themselves might be in a position to obtain better terms from another banking institution, and might wish to avail of those terms without penalty for early repayment. Where facilities are demand facilities, either party is free to walk away. 
When an experienced businessman and borrower such as Mr Daly negotiates and accepts a substantial loan from his Bank, he has to be taken to know what he is doing. If he is in any doubt about the nature of the loan being drawn down, he has no difficulty obtaining banking, financial or legal advice in order to clarify any matters about which he may be doubtful. Indeed, he could if he wished contact the Bank himself and have any ucertainty clarified prior to acceptance.

Where he signs up to a facility such as either that of 2007 or either of those of 2008, he must have been aware of the review dates. They were clearly not term loans. He knew that. So what did he think they were, one must ask rhetorically. 
In my view it is beyond any argument that by reference to the facility letters themselves, but in any event certainly when read in conjunction with the General Terms and Conditions, Mr Daly signed up to loan facilities which were ‘on demand’ loans, just as the ones which had preceded them had been. Nothing had changed, except that the wording of the facility letters differed in some respects. But nothing of substance had changed. Indeed, there is no evidence that when the clearly ‘on demand’ facilities which preceded these facilities were up for review, the plaintiffs ever requested facilities any different from those which were under review. The ‘on demand’ nature of the previous facilities seems to make it abundantly clear that even though Mr Daly was always an investor in the long-term, and this was his investment strategy, he was nevertheless willing to avail of on-demand facilities for this purpose with very short review dates. There is nothing particularly unusual in that.
Mr Sreenan is right, I think, when he states that the plaintiffs have never in terms stated precisely what was the nature of the loans that they thought they were signing up to in 2007 and 2008. They have stayed away from describing them as term loans. They deny they were repayable on demand. But they have never said when they believed they were repayable, except by saying with reference to the cashflow projections that it was expected that at some date long into the future in 2020, including with the assistance of a bullet payment of €214 million in 2014, all loans would be paid off. 

I remain conscious that my examination of the facts is for the purpose of being satisfied only that at a minimum a substantial issue has been raised. But in order to be satisfied, I must examine the factual basis behind that issue in order to assess its weight and substance. That exercise in the present case, and relating to this particular purported substantial issue, leads inexorably in my view to the conclusion that there is no substance and weight to it. There is merely an assertion, and no doubt a firmly held belief, that because of his then strong relationship with the Bank, the way it had encouraged and supported his business plan, and the fact that his loans were performing loans in every material respect, there would be no question of the Bank doing what the facility letters on their face entitled it to do. 
I do not say that it is a trivial issue for McNamara purposes, but I do consider it to be tenuous. I do not consider it to be arguable, weighty or reasonable. It is not a substantial issue, and I will not grant leave in relation to it.
The other question then is whether the facilities, even though on their face and/or by reference to the General Terms and Conditions are demand facilities, may or may not be called in by NAMA because of what the plaintiffs describe as representations by the Bank, or the course of business between the parties, as to the long-term nature of the facilities. This issue of course cannot be a substantial issue at all for which the plaintiffs can seek the leave of the Court under section 182 of the Act, because of the provisions of section 101 thereof. But, I must reach some conclusions in relation to the status of any such representations, since, if they were found to give rise to a substantial issue, and the only reason for not granting leave was section 101, then the plaintiffs seek to challenge the constitutionality of that provision as I have already stated.
It is contended that these representations or course of conduct amounting to a representation altered the nature of the facilities from what they show on their face, thus disentitling the Bank/NAMA from demanding repayment. It has only been at the last minute during this case, and at the conclusion of the NAMA legal submissions, that the plaintiffs have sought to shore up a perceived defect in their pleadings because of an absence of any plea for rectification of the facility letters, presumbly on the grounds that the documents do not represent the intention of the parties or on the basis of some mutual mistake. 
Again, the Court must first look at what facts have been put forward by the plaintiffs to support this issue which is submitted to be a substantial one for the purpose of the section.

The most common form of representation by one party to another is a positive statement made in writing or orally, and upon which the other party relies and acts to his detriment. Where such a representation is established, and where the other party has acted upon it, the representor will be estopped from denying the representation.
This is not such a case. Here, the plaintiffs never state on affidavit that any particular statement was made to them which they took as a representation that the on-demand facility letters would not be treated as being that, but rather some form of longer term facility which could not be called in at the will of the Bank. They do not make any such averment. They cannot point to a single statement in writing from the Bank to this effect. Neither does Mr Daly or any other deponent on behalf of the plaintiffs refer to any conversation or discussion with any officer of the Bank in which any specific representation is alleged to have been made to like effect. In fact the Bank has sworn that no such statements or representations were ever made to the plaintiffs or their representatives. So, this is not a case where any direct representation is asserted and relied upon. 
What has been relied upon is simply the course of dealing by the plaintiffs with the Bank both prior to the 2007 and 2008 facilities being put in place, and subsequently in 2009 when they came up for review, and it is submitted that when this course of dealing is taken into account as part of an overall factual matrix or matrix of surrounding circumstances, the facility letters should be given a different meaning to what appears from the normal and ordinary meaning of the words used therein.
 I have set out in great detail what Mr Daly says about this, but it seems to amount to this. The plaintiffs were at all times long-term investors, and acquired properties with that purpose and with the assistance of AIB who were aware of and indeed supported their investment strategy. In order to gain approval for their loan facilities they were required to provided a long-term cash flow projection demonstrating how and over what period the Bank would be repaid the loans, and it provided this information. While the facilities which they drew down prior to 2007 were clearly on-demand facilities with a very short review date, and accepted by the plaintiffs to be such in spite of their long-term investment strategy, the 2007 and 2008 facilities are different in nature (even though they did not request the Bank to make any aleration to the nature of the facilities at the review) because unlike their predecessors they omit to state on their face that they are repayable on demand,  and even though the definition of a Loan Account in the General Terms and Conditions defines such an account as repayable on demand. Finally, the course of dealing relied upon includes the terms of the proposed 2009 facilities to replace the 2007 and 2008 facilities, which re-inserted the specific reference to the facilities being repayable on demand. 
The above is in reality, and in short, the basis for the plaintiffs’ contention that these facilities were represented by the Bank to be long-term in nature and other than demand facilities. That is the factual matrix which the plaintiffs submit gives rise to a substantial issue as to the true and proper meaning of the facility letters in question, and for which, if it were not for the enactment of section 101 of the Act, this Court should grant them leave. 

I have referred to the authorities relied upon by Mr Cush in his legal submissions, such as Kramer v. Arnold; BNY Trust Company (Ireland) Ltd v. Treasury Holdings; Analog Devices v. Zurich Insurance; Investors Compensation Scheme Ltd v. West Bromwich Building Society, and others, but when reading those judgments one is struck by the fact that what is at issue is what meaning should be given to contracts which are ambiguous or otherwise unclear as to their meaning from the words used. 
In such cases, the Court looks at the surrounding matrix of facts and circumstances, not for the purpose of ascertaining what was the subjective intention of the parties at the time and rewriting the contract, but rather to give to the contract the meaning which a reasonable and objective person would give to the document, taking into account that matrix of facts and circumstances. There seems to be some debate as to the extent to which past and future conduct of the parties should be had regard to, but that apart, the position is clear, namely that the matrix of facts and circumstances ought to be looked at in order to provide a commercial context in which the contract was being entered into, since no contract is entered into in a vacuum. 
But I do not read those judgments as authority for the proposition that a contract which is clear and unambiguous on its face should be given a different meaning because of what may have taken place either before ior after it was entered into. Absent ambiguity, there is no need to resort to that other factual matrix. The contract will speak for itself.
In the present case, the plaintiffs do not assert that the facility letters appear as they do by reason of mistake, be it mutual or unilateral, and should be rectified. Mistake is not the basis of their claim. They do not say that they made an application to the Bank for a long-term loan and what they got was an on-demand facility through some error. They are really saying that because of their dealings in the past with the Bank and their long-term investment strategy which was known to the Bank, these facilities, which were always on-demand facilities, would never be called in by the bank provided that the loans and all conditions attaching thereto were performed by them. They describe this as their “understanding” or their “intention”. They never go so far as stating that it was actually represented to them by the Bank that this would be the situation, or even that they applied for a loan that not an on-demand loan.

In my view, the plaintiffs have not made out a substantial issue on the interpretation of the facility letters or the entitlement of the Bank/NAMA to demand repayment, by reason of alleged representations arising from the matters contended. There are no facts of sufficient cogency and merit to raise this issue above the speculative and tenuous. I appreciate that Mr Cush in argument stated that were leave to be granted, a process of discovery of documents might well yield further information which would assist the plaintiffs. But that leads to the accusation by Mr Sreenan that this would iinvolve a fishing expedition by way of discovery. The plaintiff must be able to put forward at leave stage the facts to support what is contended for as a substantial issue. But in the present case, even taking the factual matrix at its height and as put forward by the plaintiffs, I cannot consider that it gives rise to the substantial issue for which the plaintiffs contend. 

It is unnecessary in view of this conclusion to consider whether, even if a substantial issue was raised, damages would in any event be an adequate remedy. If it were an adequate remedy, then the Court is further constrained by the provisions of section 182 (6) of the Act, since there is no bar to an award of damages being made against AIB, and in the event that the plaintiffs were successful in any eventual trial trial of this action, if leave were granted, then any damages arising would arise because of the representations found to have been made by AIB and not by NAMA, and there would be nothing to prevent a Court from awarding damages against AIB in such circumstances. 
Though I do not have to decide the point, I am of the view, I have to say, that it is hard to imagine how an award in damages would not be an adequate remedy given the evidence that has been put before this Court thus far.
It follows therefore that even if I was not constrained in relation to granting leave for this particular issue by the provisions of section 101 of the Act, I would have to refuse leave to seek reliefs in relation to it for the reasons stated.
Breach of Fair Procedures:

Two issues are raised under this broad heading of fair procedures.

 Firstly, the plaintiffs submit that actions by NAMA in demanding repayment of the plaintiffs’ loans when they did, and in subsequently appointing Receivers over their properties, were not reasonable, proportionate, taken in good faith or for a proper purpose. 
Secondly, they submit that fair procedures require that prior to the acquisition of the plaintiffs’ loans by NAMA, they had a right to be heard, and that in addition, and they had a right to be heard prior to any decision being taken by NAMA to make demand for repayment, and also  prior to any decision to appoint Receivers.

Sections 182 (4) and 193 of the Act are relevant to the period of time within which a party affected by any decision must move in order to seek leave from the Court to challenge the decision. Under the former, an application for leave must be commenced within 30 days of the event giving rise to the reliefs, and under the latter, as far as any judicial review relief is concerned, leave must be sought not later than one month from the decision in question. Time may be extended in accordance with other provisions. The time limit is particularly relevant to any challenge which the plaintiffs now seek to bring to the decision by NAMA to acquire the credit facilities, since the 30 day time limit had expired long before these pceedings were commenced.
The reasonableness of the exercise of discretionary power by NAMA to appoint Receivers:
It will be recalled that prior to calling in the loans and the appointment of receivers, there had been a period from September 2010 to the end of May  2011 when Mr Daly and his advisers were in regular contact with NAMA representatives, both by correspondence and at meetings, and during which period Mr Daly put forward a Business Plan, discussions took place in relation to it, correspondence was exchanged, and three separate MoUs were furnished by NAMA each in turn seeking to address and reach a compromise on areas of difference. 
It will be recalled also that agreement on these MoUs was not reached, and finally that a restructuring proposal in the form of a Terms Sheet was furnished by NAMA to Mr Daly with a deadline for acceptance of 20th May 2011. The 2007 and 2008 AIB facilities had expired in 2009 following the refusal by Mr Daly to accept the facilities offered by AIB. 
Mr Daly had sought to have the 20th May 2011 deadline extended until such time as any negotiations between NAMA and Deutsche Bank had concluded, but NAMA took the view that these negotiations were entirely separate, and they refused to accede to that request. It was following what NAMA regarded as the rejection of the third MoU and the failure to agree the final restructuring proposal that the decision was taken by NAMA that repayment of the loans should be demanded, and in default of repayment that Receivers be appointed.
The decision to demand payment and appoint receivers is submitted to be lacking in proportionality, unreasonable, and for an improper purpose, against the background of the plaintiffs’ co-operation with NAMA, their engagement with NAMA, the pending negotiations between NAMA and Deutsche Bank, and the serious prejudice to the plaintiffs if assets are realised now at a significant undervalue. 

I have already set forth much of the chronology of events leading up to the issue of letters of demand, but it is worth recalling for the purpose of the submissions on this particular issue that it was Mr Daly who first made contact with NAMA. He did so on the basis that he believed that he had nothing to fear since his loans were not impaired in any way. He submitted a Business Plan in September 2010. NAMA responded in relation thereto on the 3rd November 2010 with the first MoU which made clear that a fundamental precondition was that certain assets which had in 2009 been transferred to Mary Daly would be made available to NAMA by way of additional security, and that cash of €17 million which had also been transferred to her would be returned. Other unencumbered assets were also required to be made available by way of additional security. That MoU had proposed an early disposal of UK assets. 

In his response to that document, Mr Daly took the view that his own Business Plan had been simply disregarded and he told NAMA so. Meetings and further correspondence ensued over the following months, but in the end it was all to no avail as the parties could not reach agreement on a way forward. 
It is fair to say that Mr Daly was always set against any early disposal of UK assets, or indeed Irish assets, though in relation to the latter he was as aware as anyone that there may be no market for Irish assets at the present time. His face was not set against disposals as such, but it was the timing of same which was important to him. This much seems clear from his Business Plan and the engagement on the various MoUs. 

His main concerns are that the Receivers will immediately set about a disposal of UK assets at a time which he believes is wrong for a number of reasons. He feels for example that the value of the London assets will increase significantly if any sale is postponed until after rent reviews have been applied in 2012. He also fears that any sale of UK assets out of the overall portfolio will lead to Deutsche Bank, or any other  institution which may be interested in acquiring the portfolio of loans, losing interest and walking away, as it is the inclusion of these valuable UK assets which would  render the entire portfolio of loans attractive to any such institution. He also fears that if these properties are sold now the value achieved will be reduced, and will attract significant capital gains tax liabilities, which, under his own plans, could be off-set againt losses on Irish assets. He believes that if the Receivers sell off properties in the way they plan to, it will significantly reduce the prospects of the plaintiffs’ indebtedness being repaid in full, and therefore that such a plan is not in the best interests of either NAMA or the public interest.
It is Mr Daly’s belief that what principally motivated NAMA to call in the loans and appoint receivers was, firstly, a sense of frustration from the fact that the Mary Daly assets were not dealt with as required by NAMA; and secondly in order to improve NAMA’s negotiating position with Deutsche Bank. These are reasons which the plaintiffs submit are improper reasons, and indicative of bad faith and improper motive. These matters are hotly denied by NAMA in their affidavits, who state that the decision to call in the loans and appoint Receivers was because NAMA had failed to reach agreement with the plaintiffs in relation to the restructuring of their loans after a protracted process of negotiation over many months.  Nevertheless, in so far as these matters formed part of the reasons for calling in the loans and appointing the Receivers, the plaintiffs submit that they are irrelevant considerations, and as such ought not to have been part of the decision-making process, and accordingly that the decisions in question are invalid and should be quashed.
The plaintiffs submit also that the decision to call in the loans and appoint Receivers should be quashed on the basis that the decisions lack proportionality and reasonableness for failing to await the conclusion of any negotiations which they believe were ongoing with Deutsche Bank, since if those negotiations bore fruit, it would be for the benefit of the plaintiffs, as well as in the public interest. The decision to demand repayment of such a substantial sum from the plaintiffs, and with such a short deadline for making that repayment is submitted also to fail the proportionality test, and to be unreasonable.
It is further submitted that the taking of enforcement action by NAMA, and in particular any early steps to realise the plaintiffs’ assets is disproportionate to any purpose likely to be achieved for NAMA given the serious prejudice which such action will have for the plaintiffs whereby a necessarily low value will be achieved for any properety so realised, and running the risk of rendering the plaintiffs insolvent. They deny NAMA’s contention that they are already insolvent, and say that they are insolvent only if the demands for repayment were properly issued. 
In his legal submissions, Mr Cush has submitted that decisions related to the exercise of powers by NAMA under the Act are public law matters, and as such are amenable to judicial review. He submits that a statutory receiver appointed under the Act enjoys powers over and above the powers of a receiver appointed under the Companies Acts, and is not subject to the restrictions on a receiver’s powers under the Conveyancing Act 1881 or the Land and Cnveyancing Act, 2009. In addition, he points to the very public nature of the purposes of the Act which are set forth in Section 2 of the Act. These, it is submitted, make it clear that decisions taken pursuant to the provisions of the Act are decisions in the area of public law, and not merely matters of private law which are excluded from the ambit of judicial review. 
He accepts of course that some decisions made by a body performing clearly public functions may yet be immune from judicial review if, for example, the deicision arises from a purely private law contract. As an example, Mr Cush stated that a public body might enter into a contract for the cleaning of its building, and that while a decision made under a contract would remain immune from judicial review, when such a body is exercising its statutory functions its decisions may be subject to judicial review.

Mr Cush accepts that if the plaintiffs were still dealing with AIB rather than with NAMA, matters would be entirely different, and decisions by AIB would be private law matters arising under contracts between the plaintiffs and AIB, where the Bank would be pursuing its own purely commercial interests. But where NAMA is exercising its statutory powers, albeit powers which arise by virtue of AIB loan facilities and security documents, such actions are in the public law domain and reveiwable. 
Mr Cush has referred to a judgment of Kelly J. in Zokoll Group Limited and others v. Telecom Eireann [1998] 3 I.R. 287 in support of his submission that NAMA as a public body is under a duty to exercise its powers in a fair and reasonable manner, and that any absolute discretion which it may appear to have is limited by that duty. 
Mr Cush has referred also extensively to the judgments in Dellway Investments Ltd v. NAMA [2011] IESC, not only in the context of the issue of whether the NAMA decisions under challenge are matters of public law, but also in relation to the plaintiffs’ right to be heard in relation to the various decisions which have been made by NAMA, and which the plaintiffs say affect them adversely, just as the plaintiff in Dellway was found to have a right to be heard in relation to the decision made under section 84 of the Act to acquire the loan assets. It is submitted by him that the judgments in Dellway establish that the powers being exercised by NAMA under the Act are public law powers, notwithstanding that when exercising some of those powers, NAMA is exercising powers derived from the Bank’s loan documents and security documents. 
Mr Sreenan for NAMA, on the other hand, has submitted that it is clear from Section 99 of the Act that following the acquisition of a bank asset under the provisions of the Act, NAMA thereafter may exercise all the rights and powers of, and is bound by all the obligations of, the institution from which the asset was acquired, and as such is, following the acquisition of the asset, exercising  private law powers derived from the bank’s security. 

Section 99 of the Act provides under a heading: “Effects of Acquisition of Bank Assets   --  NAMA to have rights of creditors after acquisition of bank assets:

 99.— (1) After NAMA or a NAMA group entity acquires a bank asset, and subject to section 101 and any exclusion of obligations and liabilities from the acquisition set out in the acquisition schedule—

  (a) NAMA and the NAMA group entity each have and may exercise all the rights and powers, and subject to this Act is bound by all of the obligations, of the participating institution from which the bank asset was acquired in relation to—

  (i) the bank asset,

  (ii) the debtor concerned and any guarantor, surety or other person concerned,

  (iii) any receiver, liquidator, or examiner concerned, and

  (iv) the Official Assignee in Bankruptcy,

  and

  (b) the participating institution ceases to have those rights and obligations except to any extent to which this Act provides otherwise.

  (2) The reference in subsection (1) to the rights, powers or obligations of a participating institution in relation to a bank asset is a reference to the rights, powers or obligations, as the case may be—

  (a) derived from the bank asset, and

  (b) arising under any law or in equity or by way of contract.

  (3) In particular, NAMA and the NAMA group entity may each—

  (a) take any action, including court action, that the participating institution could have taken to protect, perfect or enforce any security, right, interest, obligation or liability,

  (b) realise any security that the participating institution could have realised,

  (c) call up any guarantee that the participating institution could have called up,

  (d) participate to the same extent as the participating institution could have participated in any resolution, workout, restructuring, arrangement, reorganisation, scheme or insolvency proceeding in relation to the bank asset, and

  (e) exercise any powers conferred by any document that forms part of the bank asset of reviewing or amending any term or condition of any part of the bank asset.”

Mr Sreenan submits that in as much as the plaintiffs in their Plenary Summons seek declarations that in the exercise of the rights and powers conferred on it by section 99 of the Act, NAMA is obliged to act reasonably, proportionately and having regard to the constitutional rights of the plaintiffs, it is necessary to consider whether in fact these provisions impose such obligations at all, before it can be determined that any substantial issue has been identified in relation to any breach thereof. He submits that they do not, and that it is clear from subsection (2) that the rights and obligations referred to in subsection (1) are those derived from bank asset. Mr Sreenan accepts that there are general principles of law which could constrain the actions of NAMA, just as they would the banking institution itself if it was taking steps on foot of its own security, such as the obligation to act in good faith, and with reasonable care, and not to act for an improper purpose. In this instance, it is submitted, NAMA has not exercised any statutory power when making the demands for repayment or appointing receivers. Rather, even though NAMA is set up by statute, it is exercising private law powers derived from the facility letters and from the Bank security documents. In such circumstances, it is submitted that the decisions in question are not amenable to judicial review as to reasonableness, proportionality and good faith.
Notwithstanding those submissions, Mr Sreenan goes on to submit that in any event, even if they are so amenable, the plaintiffs have adduced no proper evidential basis for contending that NAMA has acted other than in a proper and reasonable manner. Specifically, it is submitted that any suggestion by the plaintiffs that NAMA was in any way motivated to take the impugned decisions either in order to enhance its own negotiating position with Deutsche Bank, or  as some form of improper reaction to the inability of Mr Daly to achieve a transfer back of the assets transferred to Mary Daly so that they could be available as additional security for NAMA is unsustainable, and has been denied by Mr McIntyre on behalf of NAMA. 

Mr Sreenan submits that there can be nothing unreasonable or irrational or improper in any bank, and by extension in this case NAMA, seeking to take steps available to it in order to enforce its security in order to get in monies due and owing repaid. 
In so far as the plaintiffs state that an unreasonably short period of time was allowed by NAMA in the letters of demand for the repayment of such a large sum, Mr Sreenan points to the absence of any averment by Mr Daly as to what period of time he considers should have been allowed for that purpose, and that he has not stated that if he had been allowed, say, one month or two months, he could have repaid all the money demanded. In those circumstances, it is submitted that there is no substance to the point being raised on the basis of reasonableness or proportionality, since the reality is that whatever time was permitted was not going to result in the monies being paid.
In relation to the argument based on a lack of good faith on the part of NAMA Mr Sreenan submits that there can be no question of bad faith simply because NAMA exercised its right to issue demands for repayment given that the facilities had expired, or because there may be ongoing negotiations with Deutsche Bank, though in relation to the latter he says that no evidence has been adduced to show there are any. 
In so far as it is suggested that there is some element of bad faith arising from the fact that letters of demand were issued to the plaintiffs even though NAMA was by then aware that the plaintiffs believed that the facilities were not demand facilities, Mr Sreenan submits that this matter was discussed and was considered by NAMA, and that NAMA was entitled to disagree and take such steps it felt were open to it, despite the plaintiffs’ contrary view, and that to do so cannot be considered an act of bad faith on its part. 
Equally, it is submitted that the appointment of receivers following upon a default by the plaintiffs cannot be criticised as being irrational, unreasonable, disproportionate or lacking in good faith. The fact that the plaintiffs might prefer if this did not happen, or may fear that assets might be disposed of at a time or in a manner not of their choosing, if the decision was theirs, does not mean that NAMA is acting unreasonably, particularly where the parties had been unable to reach agreement of a restructuring plan. It was important, in NAMA’s submission, that it gain control of the properties in order to have all the rental income available to it in order to service the interest and to pay down the principal, pending any disposals. It is submitted that no substantial issue has been raised to the contrary, and that in fact NAMA would be in dereliction of its statutory duties if it failed to act in this way. 
Mr Sreenan has sought to characterise the plaintiffs’ case on this issue as being that it was irrational and unreasonable for NAMA not to wait until any negotiations with Deutsche Bank had concluded, or not to wait until the property market improved, so that the return for the plaintiffs might be maximised. He submits that this cannot possibly be correct, where NAMA is simply acting in accordance with contractual rights to which it is now entitled following the acquisition of the assets from AIB under section 84 of the Act.

He submits that in all these circumstances no substantial issues have been established by the plaintiffs in relation to these complaints, even if they are considered to be decisions made under public law, which he submits they are not.
Conclusion:
Firstly, I am inclined to the view that the decisions and actions of NAMA which are the subject of these proceedings are matters of public law, and not simply private law matters, even though it is clear from section 99 that the rights and obligations in question are those deriving from “… the bank asset, and arising under any law or in equity or by way of contract”. Section 2 of the Act, as Mr Cush has pointed out, sets out purposes which are public, truly national in their scope, and aimed at securing some advantage to the State’s economy and finances, and the stability of the banking sector. The Act has all the appearances of emergency legislation where a statutory body is established with unusual powers which would not, I would have thought, be contemplated as being necessary, desirable, or perhaps even permissible in normal times. But we are not living in normal times. 
Undoubtedly certain constitutionally protected rights, including property rights and contractual rights, are potentially interfered with or curtailed in the national interest by virtue of the Act. Perhaps it was inevitable that many persons and legal entities, particularly those whose significant borrowings from Irish lending institutions were secured against assets both here and abroad which no longer have the same value as previously, would fear that this legislation posed difficluties of many kinds for them, including that they may lose control over their assets and their financial destiny, and, as they might see it, could place in jeopardy many years of careful and sophisticated investment planning. 
It seems to me that decisions made under such legislation with the capacity to affect the interests of persons in such a drastic way, and supposedly in the interests of the State as a whole should be capable of judicial scrutiny, where, as contemplated by the Act itself, a substantial issue is raised as the lawfulness of decisions and actions taken on foot of the powers conferred by the Act; or even, as in this case, on foot of the rights which exist, followiing acquisition, in NAMA’s favour by virtue of the bank’s facility letters and security documents. The Act itself seems to anticipate that this should be the case, since the Oireachtas has included in its provisions the specific provisions of section 193, albeit that it has delimited and defined the circumstances in which leave to seek relief may be granted.
It will inevitably be more difficult to raise a substantial issue in some cases than others. Clearly, in Dellway, that was a fundamental decision under section 84 to take assets into NAMA, and one which, as found by the Supreme Court, required that the person affected by the decision be afforded the opportunity to be heard prior to the decision being made. Other decisions may be different in character – perhaps of less fundamental significance, and more procedural or consequential in nature, and made at a time after the rights of the plaintiff have already been adversely affected in a fundamental way. Such decisions, while still matters within the domain of public law generally, may not so easily be amenable to a substantial issue being raised as to their lawfulness.
But for the purposes of the present case, I am satisfied that at least the decisions to make a demand for repayment of these facilities, and the decision to appoint receivers following default of repayment, are decisions in the area of public law, despite the provisions of section 99, and that the plaintiffs are not excluded from an entitlement to seek leave to pursue remedies in the nature of judicial review, whether under section 182 or 193 of the Act. Under either section a substantial issue must be identified and established before leave may be granted. The question now for consideration is whether the plaintiffs have succeeded in doing so, firstly in relation to the decision to issue demands for repayment; and secondly, in relation to the appointment of Receivers, on the basis that these decisions are unreasonable, lacking proportionality, not made for a proper motive, or made in good faith. 
Conclusions:
Firstly, there is not a scintilla of evidence adduced by the plaintiffs of bad faith or improper motive on the part of NAMA in the matter of calling in these loans and appointing Receivers. They have merely asserted their view in that regard. In the absence of any evidence, the mere subjective view of the plaintiffs and their assertion that NAMA was motivated by a sense of frustration in the face of Mr Daly’s inability to secure for NAMA’s benefit a return of the Mary Daly assets, or their belief, and it is no more than that, that NAMA appointed Receivers in order to try and enhance in some unspecified way its negotiating position with Deutsche Bank, there is no factual basis shown to exist for a substantial issue in relation to these matters. The plaintiffs simply fail in limine in this regard in my view. I have tried to set out in as much detail as possible the basis on which the plaintiffs seek leave under this heading, but no matter how many times one reads it and how much one considers it, the picture is one of mere assertion, speculation and groundless fear and opinion. There is nothing of substance established.
Has a substantial issue been raised that the decisions to call in the loans and appoint Receivers lack proportionality and reasonableness? I fail to see that it has. I appreciate that the plaintiffs are expressing the view that the loans are not repayable on demand, and that they at least by April 2009 had made that view known to some extent to AIB, and thereafter to NAMA. But their view is not held by AIB it would appear, and NAMA having discussed the matter with AIB, share the view that the facility letters, particularly when read with the General Terms and Conditions, are repayable on demand. 
It is not unreasonable for NAMA to take a different view of these facilities to that of the plaintiffs. They are entitled to disagree. Neither is it unreasonable for NAMA to proceed on the basis of its view, rather than seek in advance of making a demand for repayment some form of declaration from the Court as to the nature of the facilities. 
In any event, by the time demand was made, there can be no doubt that the 2007 and 2008 facilities had expired, and that there was no agreement, for whatever reason, on any facilities in 2009 to replace them. It seems to me, given the nature and clearly stated purpose of the legislation under which NAMA is established and operates, that there has been no substantial issue raised against the reasonableness of NAMA’s actions in seeking repayment of the loans in question, and appointing receivers, following such a prolonged period of negotiation between the Daly side and NAMA in an effort to agree a consensual way forward, whether on foot of the plaintiffs’ Business Plan, an agreed MoU, or on foot of the restructuring proposal. I cannot see anything unreasonable in such action such that a substantial issue is raised. In fact, NAMA might be criticised if it did not take steps to act decisively, having failed after so long to reach agreement with the plaintiffs. How much time, I ask rhetoriclly, can the plaintiffs expect that NAMA should spend attempting to bridge the gap between its negotiating position and that of the plaintiffs, before deciding that a final deadline should be set for agreement? 
It does not seem to me that any evidence has been established by the plaintiffs to show unreasonableness, or lack of proportionality. In relation to proportionality, the most the plaintiffs say is that in their opinion it would be better for all concerned to have waited until the negotiations with Deutsche Bank have concluded one way or the other before doing anything which might jeopardise those negotiations, since, again in the plaintiffs’ view, those negotiations hold out the best chance of achieving a good result both for NAMA and the plaintiffs, and that not to have waited lacked proportionality. 
There seems to be some overlap of meaning between the phrases “reasonable” and “proportionate” in the way in which the plintiffs have made this submission. But they certainly consider that the decision to call in the loan and appoint Receivers will jeopardise unnecessarily the negotiations in question, and that it would be better for all if NAMA had waited. But that cannot be a basis for quashing the decisions. 
First of all, there is no evidence that any negotiations are ongoing at all. I appreciate that because of the non-disclosure/confidentiality basis of whatever contact may have taken place between Deutsche Bank and NAMA, the plaintiffs cannot adduce any evidence of such negotiations. But it does appear that the plaintiffs’ representatives agreed with NAMA that those negotiations, in so far as they are or were any, were entirely separate from any negotiations between the plaintiffs and NAMA. 
But to say that NAMA was not entitled to call in the loans until any such negotiations were concluded could not amount to a substantial issue in relation to the validity of the decision to call in the loans and appoint receivers. Those negotiations, if they exist, may take a very long time for all anyone knows. It was the plaintiffs who initiated the contact between NAMA and Deutsche Bank, according to the affidavits. Could the making of that introduction then lead to a situation where the hands of NAMA would thereafter be tied for so long as those negotiations were not concluded? I think not. 
It is contended that the time given for repayment under the letters of demand was so short as to be unreasonable and this feeds into the proportionality argument also. But, as Mr Sreenan pointed out in his submissions, the plaintiffs have never stated that if they were given some more time they could have raised the money. Indeed it is manifest that during all the months in which they were attempting to reach a consensus with NAMA on a way forward they could have been taking steps with regard to restructuring their finances. There is some evidence that they took some steps in that regard. But the plaintiffs have never said what period of time would have permitted them to meet the demand. I do not consider that any substantial issue has been raised as to the length of the period specified in the letters of demand for repayment of the facilities.

The mere fact that the actions taken by NAMA are considered by the plaintiffs to jeopardise their position to a greater extent than if NAMA had waited  cannot amount to a substantial issue on the ground of proportionality. The fact is that the facilities have expired, and there may be adverse consequences for the plaintiffs if they have not agreed any replacement loan package either with NAMA, as might have been possible up to the 20th May 2011, or with some other institution, but those consequences are not such as to amount to a substantial issue as to the lawfulness of the actions taken by NAMA in order to recover the amounts due and take other steps open on foot of the security.

Right to be heard – decision to transfer assets into NAMA
The plaintiffs are seeking leave to seek certain declarations, including one that the transfer of the plaintiffs’ credit facilities into NAMA is null and void on the basis that prior to that purported transfer which took place on 11th July 2010, they were not afforded an opportunity to make representations in relation to that decision. Naturally, they seek to rely upon the judgments of the Supreme Court in Dellway which concluded that as a matter of fair procedures when a statutory body is exercising a discretionary power, such a right exists in favour of the person whose rights are at a real risk of being adversely affected by the decision, and, in that case, in particular as persons whose assets were sought to be transferred into NAMA. 
The decision to take the plaintiffs’ assets into NAMA was made almost twelve months prior to the commencement of the present proceedings. The first occasion on which the plaintiffs have asserted the unlawfulness of the decision to transfer their assets on the ground that they were given no prior opportunity to make representations is in these proceedings. It follows that the plaintiffs are hopelessly out of time for seeking to challenge the decision, since a period of one month specified in section 182 of the Act has long since passed from the date of the decision. Nevertheless, the Court has the power under section 182 (4) to grant leave outside that time limit should it be satisfied that there are “substantial reasons” why the application was not made within time, and also that it is just and equitable in all the circumstances that leave be granted.
Given the judgments of the Supreme Court in Dellway, there can be little if any doubt that, subject to the delay point, the plaintiffs have at least raised a substantial issue in relation to the right to be heard. There would of course be counter arguments to be put forward by NAMA, as it has done on the present application, such as the extent of the engagement with NAMA by the plaintiffs – in fact such engagement was initiated by the plaintiffs themselves. 

NAMAwould no doubt point also to the extensive and protractd negotiations which took place between September 2010 and May 2011 during which time it was never suggested by the plaintiffs that the procedure by which their assets were transferred into NAMA was in any way flawed from a fair procedures point of view. It would point also to the fact that in the affidavits filed on this application, the plaintiffs have not stated what, if anything, they would or could say to NAMA if such an opportunity had been afforded to them which has nt alrady been said and discussed in much detail already during the discussions which took place in relation to the Business Plan, the MoUs and the Terms Sheet for the restructuring proposal which expired on the 20th May 2011. Nama say that the plaintiffs never sought the opportunity to be heard in relation to this decision. 

But the first line of attack against the plaintiffs on this issue is that of delay. Mr Sreenan has pointed to the fact that even after the delivery of judgments by the Supreme Court in Dellway, where this very right to be heard was recognised, the plaintiffs never sought to raise it as an issue until they commenced these proceedings at the end of June 2011. It is submitted that they have allowed time to pass, and that no good reason has been advanced for so doing. 
The plaintiffs have stated that when their assets were taken into NAMA they felt that they, as fully compliant borrowers, had nothing to fear, and that this is why they in fact initiated the contact with NAMA, and that it was only following what they saw as the rejection and total disregard of their Business Plan by NAMA in November 2010, which they had put forward in September 2010, that they saw for the first time that NAMA was intent on something akin to a liquidation strategy, rather than a working through of a commercially viable business plan which could lead to the eventual repayment of all monies borrowed. 
Mr Daly has stated on affidavit that he was never invited to make any representations on this issue, nor were they made aware of the acquisition process at all. Mr Daly states that following July 2010, and during the course of his discussions with NAMA on a consensual way forward, he was always anxious to appear to be reasonable and constructive. This, it is submitted, should be taken into account when the Court is considering the failure to challenge the lawfulness of the decision on fair procedure grounds within the prescribed time.

Clearly the onus is upon the plaintiffs to explain and justify the delay in challenging this decision by showing a good reason for not doing so during the permitted period. Whether or not the reasons given are good reasons must be judged objectively. In that regard, Mr Sreenan has referred to the judgment of Costello J. (as he then was) in O’Donnell v. Dun Laoghaire Corporation [1991] ILRM 301 where he stated in this regard:

 “I think it is clear that the test must be an objective one and the court should not extend time merely because an aggrieved plaintiff believed that he or she was justified in delaying the institution of proceedings.” 
A plaintiff may put forward a reason which might adequately explain a short delay, but which cannot justify a lengthier delay. It follows that the length of time by which the permitted time has been exceeded is a very relevant factor. It is relevant also in the context of the length of time permitted, and any policy factor which may lie behind a particularly short period allowed to challenge a decision. 
In the present case, the time permitted is one month. That is a short time when compared to limits set in other legislation, or in the Rules of the Superior Courts. Clearly, the policy behind such a tight time limit is to ensure that if a person has a legitimate case to make, he/she makes it with dispatch in order not to unnecessarily and unreasonably hold up procedures and steps being taken under legislation enacted in order to assist in some way the parlous financial state of some of the banking institutions in this State, and indeed the State itself. That is a legitimate objective, and one which should be had regard to by the Court also when considering whether it would be just and equitable to permit the plaintiffs to move so late after the expiry of the permitted time. 

In my view, given the fact that it was almost one year post-decision that the plaintiffs commenced to seek leave in this regard, it would require something quite exceptional by way of explanation before the Court could exercise its discretion to permit the application to proceed. I see nothing exceptional in the reasons put forward, such as they are. This is not a case of plaintiffs who are “innocents abroad”. Certainly as far as Mr Daly is concerned he is a highly successful and experienced businessman, who had no shortage of expert advice available to him in all relevant areas. He certainly had access to expert legal advice. He could have raised this issue at any time after July 2010, even during the many discussions with NAMA thereafter. Either he chose not to do so, or it did not occur to him to do so. Even after April 2011 when the Dellway judgments were delivered, he did not move within one month, should he have considered the delivery of those judgments to be the time from which he might reasonably have been expected to have become aware that he may have had the right to be heard before the section 84 decision was made.

I am not satisfied that there are “substantial reasons” why the application was not made within the permitted time. Neither would it be just and equitable in all the circumstances that leave be granted outside the permitted time, given the amount of time that has passed and the steps which have subsequently been taken by NAMA, and as well the extent of the engagement with NAMA by the plaintiffs since the assets were acquired..
Right to be heard – decision to issue letters of demand and appoint Receivers:

The plaintiffs are not out of time in relation to seeking to challenge the decision to issue letters of demand or the decision to appoint Receivers.

Mr Cush relies upon the judgments in Dellway in support of the plaintiffs’ application for leave to seek declarations that the decisions to issue letters of demand to the plaintiffs, and following default, to appoint Receivers over the plaintiffs’ assets are unlawful, null and void, because the plaintiffs were not afforded, as part of fair procedures, an opportunity to make representations and be heard in relation to those proposed decisions.
It is recognised of course that the Dellway judgments concern directly only the right to be heard prior to a decision under section 84 of the Act to take a person’s assets into NAMA, but Mr Cush submits that this right to be heard is not confined to a decision under section 84, but should extend also to any decision following the asset acquisition which may adversely affect a borrower’s property rights and business interests generally, including reputation. He submits that the plaintiffs are so affected.

It is submitted that, just as a decision under section 84 is a discretionary decision, so too are many other later decisions, since NAMA has options available to it at different stages as to what steps it should take, and that as far as the plaintiffs are concerned, even though the parties had failed to reach agreement on a way forward by the 20th May 2011 deadline imposed by MAMA, NAMA as the statutory body concerned had choices as to how it would proceed, and had a discretion in that regard which must be exercised fairly. 
One option, for example, may have been to allow further time for negotiation and discussion on the Terms Sheet for restructuring, rather than fix a short deadline of 20th May 2011. The plaintiffs had sought such an extension of time, and were refused. Another option following the expiration of the 20th May 2011 deadline might have been to call the plaintiffs to a meeting for the purpose of discussing what NAMA then intended to do after the expiration of the deadline, and to give the plaintiffs an opportunity to make representations in relation to what NAMA intended to do. Yet another possibility was for NAMA to await the outcome of any negotiations which may have been ongoing with Deutsche Bank before taking any enforcement steps, even though these negotiations were entirely separate and independent of the NAMA process. There may have been other options too. But the point made is that where options were available, and where the plaintiffs rights and interests were capable of being adversely affected, and to varying effects depending upon which option was chosen by NAMA, an opportunity to be heard ought to have been afforded to the plaintiffs, being the persons to be affected. Mr Cush accepts of course that having been afforded an opportunity to make their representations and be heard, NAMA could then make its decision without the consent of the plaintiffs.
What occurred was that following the expiration of the deadline for agreement by Mr Daly, a letter dated 1st June 2011 was written by NAMA in which that expiry was noted. It went on to refuse the request by the plaintiffs for further time, and an indication was given that NAMA would then consider all its options and take whatever steps were open to it, and it was noted  in that regard that NAMA did not share the plaintiffs’ view as to the non-demand nature of the facility letters. No indication was given as to what particular step was about to be taken by NAMA in the form of issuing letters of demand and appointing Receivers if repayment was not made by the period specified.
NAMA never stated explicitly that they were going to immediately issue letters of demand with a deadline of 24 hours for payment, and they never stated that in the event of default Receivers would be appointed to take control of the acquired assets. Given the reference in the letter to NAMA’s view of the nature of the facility letters being different to that of the plaintiffs, one could argue as NAMA does that it was obvious that demands for repayment might issue, and that other steps such as the appointment of Receivers might follow following a default. But, equally, these are clearly matters which  the plaintiffs could have been specifically alerted to, and which may have allowed them an opportunity to actually request a meeting to discuss whatever were NAMA’s plans at that point in time. The question is at the moment whether the plaintiffs have raised at least a substantial issue that they were entitled as a matter of fair procedures to be given that opportunity.
What actually happened is that behind the scenes, and without further notice to the plaintiffs, NAMA set about the preparation and service of the letters making demand for repayment to which I have already referred. The total amount to be repaid was in the order of €457 million, and a 24 hour period was given for repayment. That was extended by a couple of days at the plaintiffs’ request as far as I recall following receipt of the letter. 
While the plaintiffs may well be expected to have anticipated from the tone of NAMA’s letter dated 1st June 2011 that something would happen, and, given the reference to NAMA’s view of the facility letters being different to the plaintiffs’ view, could well have anticipated that some proceedings may follow in order to recover judgment for the amounts due, they may not have anticipated that Receivers would be appointed so swiftly after a default, although of course their lawyers would no doubt have advised, had they been asked to advise, that one of NAMA’s options upon a default, was to simply appoint Receivers.

I do not have to decide on this application whether or not the right identified by the judgments in Dellway in relation to a decision under section 84 extends beyond that decision, and to any later decision which could adversely affect a borrower in the position of the plaintiffs, but simply whether the plaintiffs have raised a substantial issue for the Court’s later determination in this regard. 
Mr Cush submits that, given the Dellway judgments, there can be no doubt that a substantial issue is raised in this respect, since it is clear that the appointment of a Receiver has in most cases, and had in this case, an immediate adverse effect for the plaintiffs. He does not read the judgments as limiting the right to a time prior to the decision to acquire the assets. The plaintiffs lost control of their properties following the acquisition decision, and therefore lost the receipt of their rental incomes, which in turn affects their other ongoing businesses, and were exposed to at least the possibility of a rapid disposal of some of the properties, perhaps, realistically, the more saleable assets, namely those in London which have been referred to as ‘trophy assets’ at a time and at a price which the plaintiffs would say are not optimal.

This is all against a background where they were previously complying with all their loan requirements, and were servicing bank interest on their loans from their rental income. But there had been available to them also the balance of rental income from which they were able to fund other aspects of their overall businesses. In that regard it appears that the amount of rental income was about double the sum required to service the interest repayments. 

They point also to what they submit is the manifest and obvious damage to their business reputations by reason of the publicity attached to the appointment of Receivers, and which, they say, has turned them in the public eye from being successful and fully compliant business borrowers and investors into persons over whose assets Receivers have been appointed. Given these consequences for them, the plaintiffs submit that the decision to call in the loans and appoint Receivers are decisions in respect of which they had a right to be heard in advance, and that a substantial issue has been raised therefore as to their lawfulness. 
Mr Sreenan submits to the contrary. 
Firstly, he returns to a point made earlier by him in relation to the issue of whether NAMA has acted reasonably and proportionately, namely that the issues being raised by the plaintiffs are private law issues and not in the public law domain, and as such, are not amenable to the reliefs which the plainitffs are seeking either by way of judicial review or otherwise. 
Again, he refers to the provisions of section 99 of the Act which sets out the rights and obligations of NAMA following the acquisition of eligible assets, and he submits that NAMA has simply stepped into the shoes of AIB, and is exercising only those private law rights which AIB would have been entitled to exercise under the facility letters and security documents, and that no additional powers are conferred upon NAMA by the provisions of section 99 of the Act which would otherwise bring the issues into the area of public law..

Mr Sreenan submits also that, according to the evidence adduced, even by the plaintiffs, they sought no opportunity in any event to make any such representations which they now say they could have made and wished to make before the decisions were taken to issue letters of demand and appoint Receivers. He refers to the fact that letters dated 23rd June 2011 from the plaintiffs’ solicitors to both NAMA and to AIB in the immediate aftermath of the service of letters of demand sought no such opportunity to make representations, nor made any complaint in that regard, but simply stated that proceedings were then inevitable and requested that AIB and NAMA refrain from taking any enforcement steps until close of business on 27th June 2011.

Mr Sreenan has referred to the judgments of the Supreme Court in Dellway, and, again, has made the point that the right to be heard which was the issue in Dellway was at the point immediately prior to a decision under section 84 of the Act to take the assets in question into NAMA. That is the point in time, it is submitted, when the property rights of the borrower are being adversely affected, and that any decision made subsequently is merely a consequence of acquisition and procedural in nature, and in exercise of private law powers which NAMA is entitled to take in substitution for the participating institution, and that it is not thereafter exercising public law powers under the statute. 
As such, it is submitted that there is no right to be heard in relation to any of the steps which NAMA might take in order to realise security, or otherwise deal with the assets in question post-acquisition, any more than, for example, in a liquidation the liquidator is required to consult with the directors or shareholders of a company before he or she may deal with the assets of the company as part of the liquidation process. 

Mr Sreenan submits that the judgments in Dellway should be read as related only to the decision being taken under section 84 of the Act, and not so as to establish that a right exists in favour of a borrower in relation to the many decisions of one kind or another which a Receiver or NAMA might take following the decision under section 84 of the Act – a decision in the present case which the plaintiffs did not challenge within the prescribed time, and must be taken to have accepted. 

In Mr Sreenan’s submission, it is this fundamental change affecting the borrower which mandates the right to be heard, and that the judgments should not be read as going further than that. He submits that, especially where a borrower has not taken any objection to his assets being taken into NAMA, as in the case of the present plaintiffs, there could be no question of them having a further right to be heard at the threshold of every procedural decision which may be taken by NAMA following the acquisition of the asset. He submits that such an extensive panoply of rights at every stage, post acquisition, would lead to stagnation and extreme delay, and could not have been in the mind of the Oireachtas when enacting this important and urgent legislation in the interests of assisting certain banking institutions in the State, as well as the State itself, to extricate themselves from the present extreme difficulties.
It is further submitted that even if there may be in some circumstances a right to be consulted before the appointment of a Receiver, and after acquisition, a person asserting such a right and objecting to the validity of the decision on the basis of not having had that opportunity to be heard, must show what it is that he would have said that he was not able to say, in order to demonstrate that the opportunity could have made a difference, and therfore be of some practical benefit to him, and not simply an empty theoretical objection.

In the present case Mr Sreenan refers to the fact that between September 2010 and June 2011 the parties were in constant contact, discussion and negotiation. There was no shortage of opportunity for the plaintiffs to say whatever they wished to say, either in person or through representatives. Mr Sreenan points to the fact that everything had been said that could have been said, and yet the parties failed to agree on a consensual way forward. 
He refers again in this regard to the letter dated 23rd June 2011 from the plaintiffs’ solicitors to AIB and NAMA and to the fact that it does not indicate that they had something more to say in relation to what was happening, but rather seems to acknowledge that the parties have exhausted themselves and that proceeidngs were by then inevitable. Even in the grounding affidavits, Mr Daly has not given any details of anything further he wished to say that he had not already said. So, in these circumstances, it is further submitted that even if the plaintiffs have a right to be heard as claimed, which is denied of course, then they have been afforded that opportunity and they have availed of it over many months. They have been heard and have said all that they could wish to say and have not stated anything to the contrary in their affidavits grounding this application.
In this regard, Mr Sreenan has again drawn attention to the fact that at all stages of the discussions and negotiations on MoUs and soforth it was clear that NAMA wanted to dispose of assets, some as early as 2011, and that it was always the clearly stated position of NAMA that if no agreement with the plaintiffs was forthcoming, which eventually turned out to be the case, the only way forward was the appointment of a Receiver so that assets could be managed, and if necessary disposed of.

Therefore, it is submitted, Mr Daly must have been aware that if he did not agrre matters by the deadline of 20th May 2011 which was eventually set by NAMA, that a Receiver would be appointed in order to achieve the disposals which NAMA were clearly intent on achieving, and consequently, that he had the opportunity at that point to say whatever he wished to say, if indeed there was anything more to be said. Mr Sreenan suggests that in reality, the point now being raised in relation to the right to be heard is a purely technical one with no substance.

Mr Sreenan has made the point also that the plaintiffs’ complaint about not having been heard is one that can in any event be made only in relation to the decision by NAMA to appoint a statutory Receiver over the Irish assets, and that it cannot be a complaint in relation to the appointment of the Receivers over the UK assets, as those Receivers were appointed by AIB itself, albeit on the direction of and as the agent of NAMA, in the light of the provisions of section 91. I will be returning to that particular issue shortly, as the plaintiffs seek leave to challenge the validity of the appointment of Receivers by AIB over those foreign assets.
In these circumstances, it is submitted that the fair procedures issue being raised at this stage is a purely technical one without the sort of real substance required in order to constitute a substantial issue for the purpose of leave being granted.
Conclusions:
It is important to say at the outset that what the Court is not reaching a decision on in this application is whether or not a substantial issue has been raised that there is a general right, as part of the constitutional right to fair procedures, for all borrowers whose assets have been acquired by NAMA, to be given an opportunity to be heard at the threshold of every decision that might be made thereafter and by which their rights may be adversely affected; or even whether such a right may exist for a borrower who was, for whatever reason, not afforded an opportunity, or who perhaps did not avail of an opportunity to be heard  prior to the acquisition decision.
Such wider questions are perhaps open for argument in view of what was stated by Mr Justice Fennelly when giving his qualified approval to the statement of principle by the High Court in Dellway, when he stated at paras 99-101 of his judgment:
“I would fully endorse the first part of the statement of the High Court quoted above as follows:

‘The Court is not satisfied that any mere possibility that there might be an indirect consequence for a party’s rights affords the party concerned a right to fair procedures. There must be a real risk that a party’s rights will be interfered with in the event that there is an adverse decision’.

The problem is with the interpretation of the following statement that “the adverse deision must be such as would directly interfere with thise rights, or at least any interference must be so closely connected with any adverse decision so as to warrant that the oarty concerned be entitled to invoke a right to fair procedures”. If the requirement is that there be direct interference with the legal substance of the rights, the statement is too narrow. It should be capable of including material practical effects on the exercise and enjoyment of the rights. Subject to this clarification, which was crucial to the outcome of the case in the High Court, I would approve the passage at paragraoh 7.14 (quoted at paragraph 85 above) as a correct statement of principle.”

There seems to be no statement within the Dellway judgments to the effect that once a person has been heard in relation to the acquisition decision, or at least has been afforded an opportunity to be heard, no further right to be heard exists in relation to later decisions which may adversely affect the borrower either directly or in the more indirect way stated by Fennelly J. above where there may be “material practical effects on the exercise and enjoyment of the rights.”
However, I must decide if these plaintiffs, on the facts and circumstances of this case, have raised a substantial issue that they have, as a matter of fair procedures, a right to be heard before NAMA takes decisions open to them following the acquisition of their assets and limited to the demanding of repayment, and the appointment of Receivers when those demands were not met. 
Those facts and circumstances include that the plaintiffs’ either did not, or chose not to, challenge the making of the section 84 decision on the same basis as Dellway or any other basis, but, rather, proactively engaged with NAMA thereafter, albeit that after some eight months of engagement they ultimately failed to reach a consensus on a way forward under the final MoU, or the Terms Sheet for restructuring the loans through NAMA. 
The facts and circumstances include the fact that by the time the assets were acquired by NAMA, any loans which the plaintiffs had with AIB had expired, since the plaintiffs had not accepted the proposed new facilities from AIB following review in 2009. In that regard one should take into account also the fact that I have concluded earlier that no substantial issue has been raised by the plaintiffs that these loans were other than repayable on demand.
The facts and circumstances include also that while part of their business generally involves speculative property development, the loans at issue in this case are personal loans sanctioned by AIB in order to renew previous loans obtained to assist the acquisition of properties which generate significant rental income both in this State and in the UK, and which were not impaired loans at the time of acquisition by NAMA, those properties being intended and expected to be held for the longer term, with the loans being repaid over a similar period. 
I mention this fact as it may be appropriate to distinguish, for the purose of ascertaining the extent of fair procedure rights, between a borrower whose loans have become delinquant and impaired in which case all the consequences flowing from a default must be expected to follow without any right to be constantly consulted as to steps to be taken by the creditor, and a borrower such as any of the plaintiffs, whose entry into the NAMA regime is not following upon any default by them in relation to the terms of the loans obtained since they were servicing the interest, and this was all that was required of them. 
They are, if you like, facing the prospect of their assets being disposed of in a way not of their choosing, and possibly to their detriment ultimately, not by reason of any default by them (leaving aside for the moment the fact that their loans have expired in 2009) but rather by reason of the liquidity and capitalisation difficulties discovered to exist within the bank which lent them the money, and other such banks in this State, and which has resulted in their loans being called in under the special legislation introduced to try and deal with the crisis in the banking sector in the State. 
It is reasonable to presume in my view given the history of relations between the plaintiffs and AIB that were it not for AIB’s own difficulties, and the need for steps to be taken under the NAMA Act in order to protect the State and resuscitate the banking sector generally by taking certain eligible assets off the balance sheets of the banks and into NAMA, even unimpaired loans such as those in this case, that agreement on a renewal of the plaintiffs’ facilities upon a review in 2009 would have been reached, and that life for the plaintiffs would have continued as before as far as their long-term investment strategy is concerned, provided of course that they continued to comply with their obligations under the facilities.

In other words, the situation in which the plaintiffs find themselves has not arisen through fault on their part, but rather because of the difficulties facing that bank itself, and indeedthe State, and to that extent an issue surely arises that a greater right to consultation should be afforded to such borrowers whose material interests are to be adversely affected through no fault of their own, as would be the case if they had defaulted on their loans in the normal sense. Their circumstances must therefore be clearly distinguishable from that of a directir/shareholder of a company over which a liquidator has been appointed, or even a company in financial difficulties over which a Receiver has been appointed.
Clearly, under Dellway principles, the plaintiffs had a right to be heard prior to the section 84 decision. That decision was clearly vulnerable had the plaintiffs chosen to move to quash it within the permitted time. They are too late to do so now, as I have concluded. But does that mean that they have acquiesced in the acquisition to the extent that they have no further entitlement to be heard in relation to any other, albeit consequential, decisions which are made in order to follow through upon that original decision to acquire their assets, and which may adversely affect their interests in a material way either directly or indirectly?
I believe that a substantial issue arises for determination in relation to this question. It is in my view a weighty issue and one that is neither tenuous or trivial. It is essentially a legal issue, but one which relates to a right which may depend on particular facts and circumstances before it can be substantially asserted. I believe however that taken as a whole the facts and circumstances which these plaintiffs have asserted are sufficient to raise a substantial issue. However, my judgment is not to be taken as indicating that a substantial issue arises for other potential plaintiffs as a matter of course either in relation to decision to demand payment of a loan or to appoint Receivers, or any other decision which follows upon the acquisition of loan assets by NAMA. My present decision is on the facts and circumstances in this particular case.   
Countervailing matters may play a part on the final determination of the issue, such as the fact that the plaintiffs, at least to date, have not said what it is that they would have said, and that they did not and could not have said during the eight months during which the parties were actively engaged with one another, and which might have made a difference to the decision to call in the loans and appoint Receivers. But I do not believe that this feature of the case put forward by NAMA should detract from the substantial nature of the issue raised for leave purposes. 
Having succeeded in establishing a substantial issue for the Court’s determination, and having sought leave in that regard within the permitted time, the next question is whether or not damages are an adequate remedy in any event, since Section 182 (6) of the Act, provides that “the Court shall make an order under subsection (2) if and only if the Court is satisfied that if the applicant’s claim were established, damages would not be an adequate remedy”. 
Given that if the plaintiffs’ claim is established on this particular issue, it will be as a result of a failure by NAMA to afford fair procedures and not as a result of anything done by AIB directly, and it would therefore be NAMA who might be liable to the plaintiffs for any loss and damage arising, should any such be established, two matters arise. 
Firstly, section 17 of the Act provides for an immunity for NAMA in respect of any claim for damages unless some bad faith is established in relation to its actions or decisions taken or not taken. That section provides as follows:
“17.— Without prejudice to any defence otherwise available to, or immunity otherwise enjoyed at law by NAMA, a NAMA group entity or a person specified in section 34 (1), no action for damages shall lie against NAMA, a NAMA group entity or such a person in respect of or arising out of the performance or non-performance in good faith of any of the functions provided for in Parts 4, 5 and 6, or in respect of any decision made in good faith to perform or not to perform any of the functions provided for in Parts 8 and 9.” (emphasis added)
In the present case, on the available evidence, it is hard to see any room for any suggestion of bad faith or improper motive, and I have found that to be the case in relation to one issue sought to be raised in that regard. Therefore, given that these two impugned decisions are decisions of NAMA, and not of AIB against whom there can lie a claim for damages despite section 17, damages would appear not to be an adequate remedy.

Secondly, section 149 (1) and (2) of the Act provide:

             149.— (1) A statutory receiver shall be taken to be the agent of the chargor for all purposes.

                         (2) The chargor is solely responsible for the remuneration, contracts, engagements, acts, omissions, defaults and losses of a statutory receiver and for liabilities incurred by a statutory receiver. NAMA does not incur any liability (either to the chargor or to any other person) by reason of the appointment of a statutory receiver or for the actions or inactions of a statutory receiver.”

One could ask how likely is it that the plaintiffs could establish any damages or loss attributable to not having been heard prior to either of these two decisions at all? No assets have been disposed of thus far, at an undervalue or otherwise, and certainly not up to the date of this hearing. Presumably, if at hearing the plaintiffs are found to be correct, the decisions to demand payment and to appoint receivers would be quashed, and NAMA would then afford the plaintiffs an opportunity to say whatver it is that they wish to say in relation to these decisions, and unless NAMA is persuaded not to make the decisions in the light of what they hear, fresh decisions would be made, and everybody would be back to square one. It is hard to see how the plaintiffs could have suffered any losses in the interim, except, I suppose, that following the appointment of Receivers it was the Receivers who became entitled to receive all the rental income from the investment properties of the plaintiffs, and not simply so much of it as was needed in order to service the loans, and to account to NAMA for same.

The plaintiffs would have had access to that excess of rent over and above the interest payments from June 2011 to the date of any fresh appointment of Receivers. Such a claim is classically one which is measurable in damages, and indeed very easy to calculate, and would be an adequate remedy for the plaintiffs. Section 17 presents a difficulty in relation to this aspect of damages only if the plaintiffs’ claim for that excess was against NAMA. But it would presumably be possible to make a claim for that amount of rent against the Receivers in question who would have received the rent from the tenants, and who, under section 145 (1) of the Act is accountable for such rents and profits. 
But while the plaintiffs may be entitled to maintain, without leave of the Court, a claim for damages against the Receivers in respect of that rent excess, and to that extent they have a remedy in damages adequate to compensate them for any direct financial losses arising from an invalid appointment of Receivers, is it an adequate remedy for what would by that stage be a breach so found of a constitutional right to fair procedures, and in circumstrances where NAMA is immune from any damages claim otherwise arising? I think not. 
Damages may not be adequate to remedy the wrong alleged. It would not replace or compensate for the right to be heard on these decisions if such a right were finally to be upheld. It would not be an effective remedy. An effective remedy following a finding in respect of the right would be to afford such an opportunity to be heard. 
I would in effect have to decide now that no claim for general damages could possibly arise in any circumstances, and that the breach of fair procedures could not of itself sound in general damages. I think that would be to go too far at this interlocutory stage, and could well be an injustice to the plaintiffs, and deprive the plaintiffs unfairly of access to the courts in respect of a possible remedy.
I believe that the plaintiffs have on this particular issue brought themselves within the provisions of section 182 of the Act, and that leave should therefore be granted in respect of it.
Injunction to follow?

The Act imposes some restraints on the Court’s power to grant an interlocutory injunction, which are over and above the restrictions which exist under existing Campus Oil principles.

Section 192 of the Act provides under the heading “Limitation of power to grant injunctive relief” as follows:
“192. - (1) Where injunctive relief is sought on an interim or interlocutory basis in  proceedings to which this Chapter applies—

      (a)    to compel NAMA or a NAMA group entity to take or refrain from taking  any action, or

                  (b)   to compel any other person to take or refrain from taking any action where the relief if granted would adversely affect NAMA or a NAMA group entity,

the Court shall have regard, in determining whether to grant such relief, to the public interest.

        (2) In considering the public interest, the Court shall have regard to—

                   (a)  the purposes of this Act, and

                   (b) the importance of permitting NAMA to discharge its functions in an expeditious and efficient manner.

       (3) Unless the Court is satisfied that not granting injunctive relief would give rise to an injustice, the Court shall not grant such relief where a remedy in damages would be available to the person who seeks that relief.

      (4) For the purposes of subsection (3), the possibility that the action against which injunctive relief is sought would or might result in a person being declared bankrupt or ordered to be wound up or otherwise adversely affected is not, of itself, sufficient to establish that not granting such relief would give rise to an injustice.” (emphasis added)
So, the Court must have regard to the purposes of the Act and the importance of permitting NAMA to perform its functions in an expeditious and efficient manner, and may not grant an injunction where damages are an adequate remedy, unless to refuse an injunction would amount to an injustice to the plaintiffs. But the fact that the plaintiffs may be made bankrupt or rendered insolvent cannot of itself constitute an injustice. 
It is difficult to attach a precise meaning to statutory exhortations such as “shall have regard to” the purposes of the Act and the importance of permitting NAMA to discharge its functions in an expeditious and efficient manner. It presumbly does not mean that such considerations trump all others. Otherwise, the Oireachtas may as well have prohibited the granting of interim or interlocutory injunctions altogether. 
But clearly, the Court is required to accord particular importance to these aspects of the public interest, and I do so. The functions of NAMA should not lightly be interfered with, simply because a borrower takes issue with a particular decision or action of NAMA. It would be contrary to the statutory intent if such an important statutory body was to be emasculated every time a borrower sought to challenge some intended action or decision. It is specifically provided that absent an injustice arising, the availability of a remedy in damages precludes the granting of an injunction.
The injunction sought pending the hearing the issue in respect of which I have granted leave is one which would effectively prevent NAMA or the Receivers from taking any steps which they could otherwise take, such as disposing of a particular asset should an appropriate opportunity arise. 
If no injunction is granted, and the plaintiffs succeed at the final determination of this issue in establishing that they have a right to be heard, they will no doubt be afforded that right, will be heard. Nevertheless, the Receivers may be again appointed. No loss or injustice would arise in my view under such a scenario which would outweigh the purposes of the Act or which would justify the Court in restraining NAMA and the Receivers from acting in the meantime. 
Would it be any different if, following such a final determination and following the plaintiffs being heard, NAMA took a decision that it would not appoint Receivers? What losses could arise which the plaintiffs might claim, and from whom could they be recovered? NAMA is immune from such a claim under sections 17 and/or 149 of the Act. 

Could the Receivers be amenable to a claim by the plaintiffs because they took action in good faith on foot of their appointment by NAMA? I think the Receivers would be entitled to presume that their appointment had been lawful. They certainly had no part in any lack of prior consultation with the plaintiffs. So, in so far as the plaintiffs might have sustained a loss in the event that NAMA failed to re-appoint Receivers following any opportunity to be heard being given to the plaintiffs, the plaintiffs may well be without any remedy, other than to get back the excess rents to which I have referred already. But the Receivers would be accountable for those rents.
It is hard to identify an obvious basis on which the plaintiffs would have a claim if NAMA did not re-appoint the Receivers. The plaintiffs have not identified likely losses in that regard, save the reputational damage which they say arises from the very appointment of Receivers. But I do not feel that such a claim or any claim which might arise in this case can  be seen to outwiegh the serious, urgent and important purposes of the Act, and the need to permit NAMA to perform its functions in an efficient and expeditious way. 
The public interest is an important interest and one that has been specifically identified in the Act. This is not such a clear case as would warrant the Court’s interference by way of interlocutory injunction.

The plaintiffs say that if the Court concludes that its scope for granting an injunction is constrained by the provisions of section 192, and that but for that section the Court would have granted an injunction, then they would challenge the constitutionality of section 192 on the basis that it unfairly deprives them of access to the courts and to an effective remedy.

However, I can say quite clearly at this stage that it is not section 192 of the Act which has of itself led to the refusal of injunctive relief. 
If I were to consider the application for an interlocutory relief under Campus Oil principles, I would reach the same conclusion, but perhaps by a somewhat different route. Instead of having regard specifically to the public interest and to the two matters embraced in the section within that phrase, I would have been obliged in any event to have regard to them as part of the process of assessing the balance of convenience, and in that regard would have looked at the reality and nature of any likely claim for damages, the probable effect on the plaintiffs of not being granted an injunction, and on the defendants of granting one. So, by whatever circuitous vicus one would travel, the same terminus is achieved.

I therefore refuse the injunction sought by the plaintiffs following upon my refusal of an interlocutory injunction pending the determination of the issue for which I am granting leave under section 182 of the Act.

The appointment by AIB of the sixth and seventh defendants as Receivers over “foreign assets”:
This is a purely technical issue, but no less important for that, provided of course that it can be shown to be a substantial issue, and if so, that damages are not an adequate remedy. It relates to the validity of the appointment of Receivers by AIB on the direction of NAMA over the UK assets of the borrowers, rather than by NAMA itself, as was done in relation to the appointment of a Receiver over the Irish assets. 
Section 91, subsections (1), (2), and (3) of the Act provide, under a heading ‘Effect of service of acquisition schedule in relation to foreign bank assets’:
“ 91.— (1) In this Part—

  “ foreign bank asset ” means a bank asset in which the transfer or assignment of any right, title or interest that NAMA proposes to acquire is governed in whole or in part by the law of a state (including the law of a territorial unit of a state) other than the State;

  “ foreign law ”, in relation to a foreign bank asset or a transaction in relation to a foreign bank asset means the law of a state other than the State.

  (2) In this section, where a bank asset is to be acquired by a NAMA group entity, a reference to NAMA in this section (but not in sections 92 and 93 as applied by subsection (10)) shall be construed as a reference to the NAMA group entity.

  (3) To the extent that a bank asset proposed to be acquired by NAMA is or includes a foreign bank asset—

  (a) if the law governing the transfer or assignment of the foreign bank asset permits the transfer or assignment of that asset, the participating institution shall if NAMA so directs do everything required by law to give effect to the acquisition, or

  (b) if the relevant foreign law does not permit the transfer or assignment of the foreign bank asset, the participating institution shall if NAMA so directs do all that the participating institution is permitted to do under that law to assign to NAMA the greatest interest possible in the foreign bank asset.

  (4) A participating institution, to the extent that a foreign bank asset is one to which subsection (3) (b) applies—

  (a) is subject to duties, obligations and liabilities as nearly as possible corresponding to those of a trustee in relation to that bank asset, and

  (b) shall hold the bank asset for the benefit and to the direction of NAMA,

  in each case subject to the nature of, and the terms and conditions of the acquisition of, the foreign bank asset.”

The issue being raised relates only to the appointment by AIB of Receivers over the UK assets (“foreign bank assets”), and seems to be predicated firstly on an assumption that the instrument(s) which created a charge over the relevant UK assets are governed by UK law; and secondly that such laws do in fact permit the transfer or assignment of the asset to NAMA, and therefore that the transfer of the assets or how they are to be dealt with do not come within the provisions of section 91(3)(b); and consequently that NAMA should itself have made the appointment of the UK Receivers, and not AIB itself, as happened, albeit that AIB did so as agents of, and on the direction of NAMA. 

Put another way, it is contended that for the appointment by AIB itself of Receivers over the foreign bank assets to be a valid appointment, albeit one made on the direction of NAMA, it is necessary that UK law does not permit the transfer of foreign bank assets to NAMA, because otherwise the acquisition of the foreign assets in question occurred as a direct result of the service of the acquisition schedule on AIB. 
It is submitted that only in the event that the relevant UK law does not permit that to occur that the relationship of trustee between NAMA and AIB, as provided for in section 91 (4) of the Act, becomes relevant. Otherwise, it is submitted, an outright transfer is effected to NAMA by virtue of the provisions of section 87 and section 90 of the Act, once the acquisition date specified in the acquisition schedule has passed. In that regard, Mr Cush has referred to the provisions of section 91 (5) of the Act which provides:
 “(5) Subsection (3) applies in so far as the service of an acquisition schedule would not, of itself, as a matter of foreign law, operate to give effect to the acquisition of a foreign bank asset or otherwise effect or achieve the result referred to in that subsection in relation to such a bank asset.”

Mr Cush submits therefore that unless the foreign asset transfer cannot as a matter of UK law take place upon and by virtue of the service of the acquisition schedule, the acquisition schedule effects the outright transfer of the foreign asset, and that thereafter AIB retains no rights whatsoever either to demand repayment or to appoint Receivers. He submits that this is made abundantly clear by the provisions of section 99 (5) of the Act which provides under the heading ‘Effects of Acquisition of Bank Assets - NAMA to have rights of creditors after acquisition of bank assets’:

 “99.— (1) After NAMA or a NAMA group entity acquires a bank asset, and subject to section 101 and any exclusion of obligations and liabilities from the acquisition set out in the acquisition schedule—

  (a) NAMA and the NAMA group entity each have and may exercise all the rights and powers, and subject to this Act is bound by all of the obligations, of the participating institution from which the bank asset was acquired in relation to—

  (i) the bank asset,

  (ii) the debtor concerned and any guarantor, surety or other person concerned,

  (iii) any receiver, liquidator, or examiner concerned, and

  (iv) the Official Assignee in Bankruptcy,

  and

  (b) the participating institution ceases to have those rights and obligations except to any extent to which this Act provides otherwise.” (my emphasis)

Accordingly it is submitted that there is a substantial issue surrounding the validity of the UK Receivers’ appointment for which leave should be granted, and that the Receivers in question should be injuncted from taking any steps on foot of their appointment until the issue is finally determined. Given the fundamental importance attaching to the validity of their appointment, Mr Cush submits that there can be no question of damages being an adequate remedy.
Mr Sreenan for NAMA submits that the plantiffs misunderstand the position, and that it is necessary to understand the underlying terms and conditions of the acquisition by NAMA, and not simply to refer to the statutory provisions to which Mr Cush has referred, and that no issue, substantial or otherwise, arises. 
Firstly, it is pointed out that these foreign assets were so designated in the acquisition schedule which was served on AIB, and were acquired by NAMA by virtue of the acquisition schedule. The loans in respect of facility 3, 5 and 7 were Sterling loans and the underlying properties were in the UK. The loan in respect of facility 6 was a Euro loan but, again, the underlying asset was in the UK. Each such asset was governed by UK law. 
Referring to the provisions of section 91(3)(a) of the Act, Mr Sreenan submits that it is clear from this provision that where UK law permits the transfer of that asset to NAMA, then “if NAMA so directs”, it can direct AIB to do everything necessary to give effect to the acquisition. But he makes the point that NAMA is not obliged to do so. If it does not so direct then, it is submitted that AIB continues to hold the legal title to the foreign asset, but as a bare trustee and for the benefit of NAMA, and is subject to the direction of NAMA. 

Mr Sreenan has referred to the provisions of section 86 (1) of the Act which provide:

 “86.— (1) NAMA may, from time to time, specify the terms and conditions that are to apply generally to the acquisition of eligible bank assets.”

Referring then to section 99 of the Act, he refers to the fact that when acquiring an asset, NAMA does so subject to “any exclusion of obligations and liabilities from the acquisition set out in the acquisition schedule”. In this way, it is submitted, while the legal title may remain with AIB, the beneficial interest is acquired by NAMA, and accordingly section 99 (5) of the Act means simply that following the acquisition of whatever rights and obligations do in fact pass by virtue of the acquisition schedule, the participating institituion, in this case AIB, ceases to have those rights and obligations. 
It is submitted therefore that one way or another NAMA was entitled to direct AIB to issue damnds for the repayment of these loans which comprise the foreign assets and to direct the appointment of Receivers over them, whether or not UK law permits or does not permit the transfer of the assets by virtue of the acquisition schedule simpliciter. In either circumstance, AIB stood as a trustee for the benefit of NAMA.
Mr Sreenan refers also to Conditions 3 and 4 of the NAMA Acquisition Terms and Conditions which have been exhibited by Mr McIntyre, and he submits that this makes the position clear. 

Clause 3.1 provides:

 “Subject to the Act, the terms of any relevant acquisition dicument and Clause 3.3 (Overseas assets and limited transfer assets) each acquisition by the transferee of an acquired designated bank asset shall take effect:

(a) as a sale, assignment and transfer by the participating institution to the transferee of all legal and beneficial rights, title, interests, benefits and obligations ………in, to, of, under and in respect of that acquired designated bank asset; and

(b) subject to Paragraph (a) as if that acquired designated bank asset had been novated to the transferee.” (emphasis added)
Clause 3.3 in respect of overseas assets and limited transfer assets provides:
 “3.3 ……… In respect of an overseas and a limited transfer asset:

(a) the participating institution agrees and acknowledges that, by virtue of application having been made for it to be, and having been, designated as a participating institution under the Act,  it has agreed to sell, assign and transfer, and the transferee has agreed to acquire and assume all of the participating institution’s legal and beneficial rights, title, interests, benefits and obligations (for the avoidance of doubt, other than excluded obligations) in, to, of, under and in respect of that overseas asset or, as the case may be, that limited transfer asset pursuant to the provisions of the Act;

(b) to the extent permitted by any particular applicable overseas law, the acquisition of the participating institution’s rights and obligations under and in respect of that overseas asset or that limited transfer asset shall take effect in accordance with Clause 3.1 (outright transfer) ; and
(c) the provisions of Clause 4 (NAMA trusts) shall apply. (emphasis added)
Clause 4  applies (unless expressly disapplied) to, inter alia “an overseas asset” which expression is defined Clause 1.1 as including a foreign asset and also an acquired asset  “a transfer of which would need to be effected in whole or in part under overseas law in order to be wholly effective”. This certainly envisages a situation where though the asset is acquired from the participating institution by virtue of the acquisition schedule, something more may be needed to be done under the foreign law in order to give full effect to the acquisition. Clause 4.2 provides:
“4.2 – Trust: The participating institution acknowledges, declares and agrees that, with effect from the first acquisition date, it holds any and all rights, title, interests and benefits, present and future, in, to, of, under and in respect of each acquired designated bank asset to which Clause 4 (NAMA trust) applies or that is or that is expressed to be otherwise acquired by way of trust, including all the proceeds thereof, as bare trustee absolutely for the transferee.” (emphasis added)
It is submitted therefore that whether the foreign asset in question comes within section 91(3)(a) where the foreign law permits the transfer, but NAMA has not yet given a direction to the participating institution to do everything necessary to effect the transfer under that foreign law, or whether it comes within section 91(3)b) where the foreign law does not permit the transfer, the result is the same, as provided for in the Acquisition Terms and Conditions, namely that the participating institution continues to hold any outstanding interest, rights and obligations as a bare trustee to the order of NAMA, and accordingly, in all circumstances it was open in the present case for NAMA to give a direction to AIB to issue letters of demand and to appoint Receivers over the UK assets.
But, it is submitted also that, even if some frailty was to be found in these respects, it is of no real significance, since, if it be so, the matter can be simply addressed by a revocation of the letters of demand and the appointment of the Receivers by NAMA itself, and thus it is submitted that even if the Court were to be satisfied that some substantial issue was raised in this regard, the balance of convenience would clearly be in favour of refusing any application for an interlocutory injunction pending the hearing of that issue. 
Conclusion:
The plaintiffs have certainly raised an issue which for its resolution requires an exercise in statutory and contractual interpretation, and if the Court was dealing with an application for leave under Order 84 RSC the issue would in all likelihood be seen as one which is arguable for that purpose. 
But it is in my view a purely technical issue only, because, as Mr Sreenan has submitted, the only consequence of a determination of that issue in the plaintiffs’ favour would be that instead of the Receivers being appointed by AIB as has occurred, NAMA would make a fresh appointment following the issue of fresh demands for payment in order to correct the situation. 
I do not propose to express ay particular view on the competing arguments, as I cannot consider this issue to be raised to the level of a substantive issue. If in due course, the UK Receivers, as agents of NAMA even though appointed by AIB on NAMA’s direction, achieve a disposal of a UK asset, the purchaser will no doubt have to form a view and be satisfied, for the purpose of ensuring that it receives good title, that the Receivers in question are properly appointed. 
Perhaps such a purchaser might wish NAMA to join in any such sale in order to remove any possible doubt. That will be a matter to be addressed in the appropriate way at the appropriate time. But it does not seem to me that the plaintiffs are so affected by the matter as to be entitled to be granted leave so as to have the matter determined in a substantive way. As I have said, I do not consider it to be a substantive issue for the purpose of this leave application, and therefore no question of any injunctive relief arises.
The constitutional challenges:
Sections 17:
The plaintiffs do not require leave of this Court to challenge the constitutionality of this section. Whether or not they would at some stage in the future establish that they have standing to challenge the provisions of this section remains to be seen. I have granted leave on the issue of the right to be heard prior to the making of the decisions to demand repayment of the loans and the appointment of the Receivers. If upon the plaintiffs being ultimately successful on that issue it was decided that were it not for the provisions of this section the plaintiffs would be entitled to recover damages from NAMA, then the question of the constitutionality of the section could come into play, but at the moment there could be no question of an interlocutory injunction being considered.

Section 101:

It is accepted by Mr Cush that his challenge to the constitutionality to Section 101 comes into play only if I was satisfied that the plaintiffs have raised a substantial issue on the representation issue, and that but for the provisions of section 101 of the Act, I would have granted leave to pursue that issue. It follows, given the basis for my conclusion that no substantial issue arises in relation to the alleged representations, that the plaintiffs have no standing to pursue that challenge, and therefore no question of granting an interlocutory injunction arises for consideration. 
Section 149:

Again, the plaintiffs do not require leave to challenge the constitutionality of this section, but in view of my conclusions, there is no question of granting any interlocutory injunction pending the determination of that question, should the plaintiffs choose to pursue it.
Section 182:

Given the basis for my granting leave one one issue only – the right to be heard - and refusing an interlocutory injunction on that issue for the reasons stated, and for refusing leave in relation to the other issues, I am not satisfied that the plaintiffs are entitled to any interlocutory injunction pending the determination of any challenge to the constitutionality of this section which they may wish to pursue. 

Section 192:
The question of whether this section is constitutional might arise for consideration if this Court, having found that a substantial issue arises for the determination by the Court, concluded that were it not for the provisions of this section an interlocutory injunction would be appropriate pending that determination. In so far as I have granted leave in respect of one issue as earlier set forth, but decided that an interlocutory injunction should not be granted, I so decided on conventional Campus Oil grounds, and not by reference to the provisions of section 192 of the Act – in other words not because of the specific reference to having regard to the public interest and how that phrase is defined in the section. In those circumstances, it would seem that the plaintiffs lack the necessary standing to challenge the section, and no question of an injuction arises.

 In all these circumstances it seems to me appropriate to grant leave to seek the reliefs set forth at paragraphs 2, 6, 7, 10, 11, and 12, but limited to the issue that the plaintiffs were entitled to an opportunity to be heard by NAMA prior to decisions being made by NAMA to issue letters of demand for repayment to the plaintiffs and, following default, to appoint Receivers. But I will hear the parties as to the precise terms of the Order to be made in order to reflect my conclusions. 
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