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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF CONNECTICUT 

BRIDGEPORT DIVISION 
   
  ) 
In re:  ) 
  ) 
SEAN DUNNE,  ) Chapter 7 
  ) Case No. 13-50484 (AHWS) 
 Debtor. ) 
  ) 
  )  
NATIONAL ASSET LOAN ) 
MANAGEMENT LIMITED, ) 
  )  
Plaintiff,  ) 
  ) 
 vs. )  
  ) Adv. Proc. No. 13-05033 
SEAN DUNNE,  ) 
  )  
Defendant.  ) 
  ) 

PLAINTIFF’S OPPOSITION TO NON-PARTIES’ MOTION  
TO QUASH SUBPOENAS AND FOR PROTECTIVE ORDERS 

Plaintiff National Asset Loan Management Limited (“NALM” or “Plaintiff”) hereby 

opposes the Motion to Quash Subpoenas and for Protective Orders (“Motion to Quash”) filed by 

non-parties Gayle Killilea Dunne (“Killilea”) and Mountbrook USA, LLC’s (“Mountbrook”) 

(collectively the “Movants”) [Dkt. No. 19].  Through the Motion to Quash, Movants seek to 

prevent Plaintiff from obtaining any discovery through and from three (3) subpoenas issued by 

NALM to two financial institutions, First Republic Bank and Credit Suisse, and a real estate 

brokerage firm, Coldwell Banker (the “Subpoenas”).     

The debtor Sean Dunne (“Debtor” or “Dunne”) was formerly one of the most prominent 

real estate developers in Ireland.   Plaintiff is a judgment creditor of the Debtor having obtained a 
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judgment in Ireland in the amount €185,299,627.78, which judgment was domesticated in the 

Superior Court of the State of Connecticut.   

Killilea is the Debtor’s wife.  While living in Ireland, Killilea had no real estate 

development experience.  Rather, she was a columnist for an Irish newspaper.  Mountbrook is a 

Connecticut limited liability company engaged in real estate development.  Although the Debtor 

was originally listed as a member of Mountbrook in filings with the State of Connecticut, Dunne 

and Killilea claim that was an error and that Dunne is merely an employee of Mountbrook 

which, while engaged in the same type of real estate development business as Dunne’s other 

companies, is actually Killilea’s company.  NALM has alleged, and intends to prove, that the 

Debtor has knowingly and fraudulently transferred and concealed assets from his creditors using 

Killilea, Mountbrook (i.e. the Movants) and various entities to hold title to assets that he 

indirectly controls and from which he benefits to the detriment of his creditors.  But Killilea is 

attempting to frustrate Plaintiff’s attempts at discovery arguing that it interferes with her privacy.   

NALM issued the Subpoenas seeking financial and other information concerning the 

Debtor and the Movants, among other entities owned or controlled by the Debtor or the Movants.  

Both First Republic Bank and Coldwell Banker have agreed to produce records and appear for 

deposition without objection.  Credit Suisse has served objections to the Subpoena. 

Bankruptcy courts routinely permit discovery relating to the Debtor’s spouse’s and 

businesses’ financial and banking affairs.  See In re Willingham (“Willingham”),  493 B.R. 628, 

634 (Bankr. M.D. Fla. 2013) (denying debtor’s motion to quash and for protective order seeking 

wife’s financial records maintained by accountant and stating  “financial documents that relate to 

her may lead to the discovery of admissible evidence”); In re Rosenthal (“Rosenthal”), 41 B.R. 

394 (Bankr. E.D. Pa. 1984) (denying motion for protective order filed by debtor’s wife as to 
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Trustee’s subpoena served on bank seeking wife’s bank records and finding discovery request 

within the scope of Rule 26(b)(1)); In re Klein (“Klein”), 30 B.R. 727, 729 (Bankr. E.D. N.Y. 

1983) (denying motion for protective order as to discovery seeking financial records of the 

debtor, his family members and various corporations in which he has an interest and 

characterizing objection as having “vapid merit” given debtor’s prior testimony that he was 

supported by wife); see also In re Rafsky, 300 B.R. 152 (Bankr. D. Conn. 2003) (denying 

debtor’s wife’s motion for protective order as to creditor’s Rule 2004 subpoena duces tecum 

directed at wife).  This Court should do the same and recognize Killilea’s motion for what it is: 

yet another transparent, deliberate effort by the Debtor and his wife to delay, impede and 

ultimately prevent discovery of any potential evidence concerning the Debtor’s financial affairs 

and concealment of assets.  If allowed by the Court, NALM will have difficulties prosecuting its 

objections in this proceeding and the Debtor might be permitted to obtain a discharge without 

having to provide the requisite full disclosure to his creditors after concealing his assets from 

creditors.  The Court should deny the Motion to Quash.  See Sneirson v. Chemical Bank, 108 

F.R.D. 159, 161 (D. Del. 1985) (plaintiff “cannot expect to conduct the litigation on ground rules 

that he selects”).  In further support of this Opposition, NALM states as follows: 

BACKGROUND 

1. On March 29, 2013, the Debtor filed a voluntary petition for Chapter 7 

bankruptcy protection in this Court (the “Petition”). 

2. On May 3, 2013, the Debtor belatedly filed his Schedules (“Schedules”) and 

Statement of Financial Affairs (“Statement”). 

3. After multiple delays caused by the Debtor, the Debtor’s initial §341 Creditors 

Meeting was held on June 19, 2013 (the “Creditors Meeting”). 
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4. On July 19, 2013, the Trustee filed a Motion (A) to Compel the Debtor to Testify 

at his First Meeting of Creditors (B) to Compel the Debtor to Turn Over All Recorded 

Information as Requested by the Trustee and (C) to Hold the Debtor in Contempt of Court 

(“Trustee’s Motion to Compel”).  [Dkt. No. 161].  The Trustee filed the Motion to Compel based 

upon, among the things, the Debtor’s refusal to testify at his §341 meeting and produce 

documents concerning numerous admitted transfers of assets and property that the Debtor made 

to his wife, Killilea.  See generally Trustee’s Motion to Compel. 

5. Among other things, the Debtor refused to testify or provide any documentary 

information concerning certain purported liabilities listed on his Schedules, including a judgment 

apparently owed to his former wife of approximately three million two hundred thousand dollars 

($3,200,0000.00) and another purported “judgment” owed, upon information and belief, to his 

present wife in the amount of forty-four million dollars ($44,000,000.00), and related items listed 

on his Statement of Affairs. 

6. On October 3, 2013, the Court granted the Trustee’s Motion to Compel.  [Dkt. 

No. 202].  To date the Debtor has not produced the documents requested by the Trustee as 

Ordered by the Court. 

7. NALM commenced this adversary proceeding on July 8, 2013 objecting to the 

Debtor’s discharge pursuant to 11 U.S.C. §§727(a)(4) [Count I - False Oaths], 727(a)(2)(A) 

[Count II - Removal, Transfer and/or Concealment of Assets].  The gravamen of NALM’s 

Complaint, particularly as it pertains to Count II, is contained in paragraphs in 85 and 86 of the 

Complaint, which allege, inter alia, that: 

85. As alleged herein, the Debtor has, transferred, removed 
and/or concealed his interests in assets, monies and property during 
the years leading up to the filing of his Petition and his continued 
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concealment of this property has continued into the one-year 
period preceding the filing of his Petition. 

86.   As alleged herein, the Debtor has continued and is 
continuing to transfer, remove and/or conceal property of the 
estate, including, but not limited to, his interests in various 
corporate entities, the proceeds and/or property of the Debtor’s 
development business in the U.S. and/or his interests in the 
proceeds the quarterly rents received pursuant to the Debtor’s lease 
of his Ouragh residence [in Ireland] to the South African 
government, post-petition.  

8. By joint agreement of the parties, discovery is scheduled to close in May 2014. 

9. NALM served Requests for Production of Documents on the Debtor on October 

7, 2013 (the “Document Requests”).  Although NALM agreed to grant Debtor a fourteen (14) 

day extension to respond to the Document Requests, on November 6, 2013, immediately prior to 

the expiration of the thirty (30) day response period, the Debtor sought another thirty (30) days 

to serve objections or otherwise respond to the Document Requests (“Motion to Extend”).  [Dkt. 

No. 13].  The Motion to Extend is set for hearing on December 3, 2013. 

10. NALM served the Subpoenas on or about October 2, 2013.  Although they 

originally called for documents to be produced by November 7th and 12th, NALM extended the 

deadline for compliance with the Subpoenas until November 18, 2013 in order to afford the 

Movants an opportunity to object to the Subpoenas.  The Movants filed the Motion to Quash on 

November 18, 2013. 

11. The Motion to Quash is part of a deliberate strategy that the Debtor and his wife 

have implemented during this bankruptcy proceeding, including this adversary proceeding, to 

delay, impede and ultimately prevent any investigation into the Debtor’s financial affairs and any 

discovery concerning NALM’s objections.  This strategy is not only directly at odds with the 

letter and spirit of the Bankruptcy Code, but if allowed to continue by the Court, NALM will be 

seriously and improperly impeded from pursuing its objections to the Debtor’s discharge. 
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ARGUMENT 

A. The Information Requested is Not Privileged or Protected. 

12. The Movants filed the Motion to Quash seeking relief pursuant to Rule 

45(c)(3)(A)(iii) and Federal Rule 26(c)(1), made applicable to the Bankruptcy Code through 

F.R.B.P. 9016 and 7026, respectively.  See Motion to Quash, ¶¶9-10. 

13. Rule 45(c)(3)(A) provides, inter alia, that: 

On timely motion, the issuing court must quash or modify a 
subpoena that: 

(iii) requires disclosure of privileged or other protected matter, if 
no exception or waiver applies . . . 

Fed. R. Civ. P. 26(c)(1), protects a party or the recipient of the discovery request: 

A party or any person from whom discovery is sought may move 
for a protective order in the court where the action is pending . . . 
The court may, for good cause, issue an order to protect a party or 
person from annoyance, embarrassment, oppression, or undue 
burden or expense . . .   

14. The information sought by the Subpoenas is not “privileged or other protected 

matter” for purposes of Rule 45(c)(3)(A).  It is beyond dispute that “federal law applies to 

whether Movants can assert a privilege under [Fed. R. Civ. P.] 45(c)(3)(A).”  In re Yassai 

(“Yassai”), 225 B.R. 478, 483 (Bankr. C.D. Cal. 1998) (holding that federal law applies to 

privilege in Trustee’s discharge action brought under §§727(a)(2), (a)(3), (a)(4) and (a)(5)).  

Federal courts have consistently refused to recognize a privilege with respect to bank records or 

communications between a depositor and a bank.  See Yassai, 225 B.R. 478, 483 (citing cases); 

Sneirson, 108 F.R.D. at 162 (no merit to claim of privilege for bank records); see also Rosenfeld, 

32 B.R. at 353 (bank records are not confidential communications and as such are not subject to 

the attorney-client privilege”); U.S. v. Rader, 1980 WL 1634, *3 (D. Conn. Jan 17, 1980) 

(Eginton, J.) (bank checks not protected as privileged). 
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15. Thus based on the foregoing, NALM submits that the privacy rights claimed by 

the Movants are insufficient as a matter of law to warrant the issuance of an Order quashing the 

Subpoenas pursuant to Fed. R. Civ. P. 45(c)(3)(A).  See Yassai, 225 B.R. at 483 (even assuming 

that state constitution creates a right to privacy in financial records, the privilege does not 

preclude discovery of bank records in federal court suit).  Regardless, to the extent that the 

privacy rights claimed by the Movants in the discovery sought by the Subpoenas should be 

balanced against its discoverability, the Court should permit the discovery and deny the Motion 

to Quash. 

B. The Information Requested is Reasonably Calculated to Lead to the 
Discovery of Admissible Evidence. 

16. Under Rule 26, the scope of discovery is considerably broad and not limited to 

evidence that must be admissible at trial.  Sneirson, 108 F.R.D. at 161 (Federal Rules’ policy 

favors “broad disclosure during discovery”); In re Amezaga (“Amezaga”), 195 B.R. 221, 225-

226 (Bankr. D. P.R. 1996) (“While it is difficult to formulate an exact rule regarding relevancy, 

the term should be construed liberally and with common sense. Discovery is allowed into any 

matter that may possibly lead to information relevant to the subject matter of the action.”).  

17. Rule 26(b)(1) provides that: 

Parties may obtain discovery regarding any nonprivileged matter 
that is relevant to any party's claim or defense . . . Relevant 
information need not be admissible at the trial if the discovery 
appears reasonably calculated to lead to the discovery of 
admissible evidence. (Emphasis added). 

18. “[T]the relief of a bankruptcy discharge is not an absolute right, but rather, a 

privilege accorded to honest debtors who conduct their financial affairs with honesty and 

openness, and otherwise satisfy the Bankruptcy Code’s statutory obligations.”  In re Ogalin 

(“Ogalin”) , 303 B.R. 552, 557 (Bankr. D.Conn. 2004); In re Hentz (“Hentz”), 2013 WL 1197616 
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at*7 (Bankr. D. N.D. Mar. 25, 2013) (Hastings, J.) (discharge is privilege, not a right, and 

requires honest and accurate disclosure).  The party objecting to a debtor’s discharge bears the 

burden of persuasion by a preponderance of the evidence.  Ogalin, 303 B.R. at 557.  

19. In Count II of the Complaint, NALM has objected to the Debtor’s discharge under 

§727(a)(2)(A).  The “global purpose” of §727(a) is to require the debtor to “make full disclosure 

of his assets” as a condition precedent to the privilege of discharge.  In re Lawrence 

(“Lawrence”), 227 B.R. 907, 916 (Bankr. S.D. Fla. 1998), citing Matter of Juzwiak, 89 F.3d 424, 

429 (7th Cir. 1996). The debtor is not permitted to put the burden of “discovering” assets on 

others.  Lawrence, 227 B.R. at 916. 

20. Under section 727(a)(2)(A), a debtor’s bankruptcy discharge may be denied 

where: 

(2) the debtor, with intent to hinder, delay, or de-fraud a creditor or 
an officer of the estate charged with custody of property under this 
title, has transferred, removed, destroyed, mutilated, or concealed, 
or has permitted to be transferred, removed, destroyed, mutilated, 
or concealed: 

(A) property of the debtor, within one year before the date of the 
filing of the petition . . . 

21. Although the section provides a one year look back period, under the “continuing 

concealment doctrine,”  “a debtor’s transfer of legal title to property prior to one year before the 

bankruptcy petition date, coupled with a retention of certain attributes of beneficial ownership 

into the one-year reach-back period of Section 727(a)(2)(A), can constitute a “concealment” 

within the meaning of that Section.”  Ogalin, 303 B.R. at 557-558; see also In re Coady 

(“Coady”), 588 F.3d 1312, 1316 (11th Cir. 2009) (under doctrine court may deny discharge 

where debtor “has kept his assets out of a creditor’s reach during the look-back period by means 

of a sham ownership arrangement established more than one year before the bankruptcy petition 
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was filed” );  In re Bellassai (“Bellassai”), 451 B.R. 594, 602 (Bankr. S.D. Fla. 2011) (doctrine 

applies where debtor conceals fact that he transferred an asset more than one year prior to filing 

bankruptcy and concealment continues into one year period).  Section 727(a)(2)(A) “not only 

disqualifies a debtor for his own direct concealment, but also concealment which he 

‘permitted’”.  Ogalin, 303 B.R. at 561. 

22. Courts, including the Second Circuit Court of Appeals, recognize that fraudulent 

acts are as “varied as the fish in the sea.”  Ogalin, 303 B.R. at 558, quoting In re Kaiser 

(“Kaiser”), 772 F.2d 1574, 1583 (2nd Cir. 1983); Bellassai, 451 B.R. at 603.  Accordingly, 

“[b]ankruptcy courts, as courts of equity or otherwise using their equitable powers, may look 

through the form to the substance.”  In re Zhang, 463 B.R. 66, 82 (Bankr. S.D. Ohio 2012).  

Thus, the mere fact that the debtor does not hold nominal or legal title to property does not mean 

that it is not the debtor’s property.  Hentz, 2013 WL 1197616 at*11; Bellassai, 451 B.R. at 600.1  

Courts have also found that debtors’ efforts to shroud the fruits of their labors in secrecy amounts 

to intentional concealment of assets that warrants denial of a discharge.  Ogalin, 303 B.R. at 562; 

Bellassai, 451 B.R. at 603; Hentz at *11. 
                                                 
1  The court in Bellasai stated: 
 

Distinctions between a bankrupt debtor’s legal title (or rights) and 
those of a separate individual or entity have been found to be 
unavailing when the debtor is shown to have had an equitable 
interest in property held nominally by a third party.  Courts have 
found an equitable interest where a debtor transfers or allows a 
third party to assume legal title under suspicious circumstances 
such as after a debtor has suffered a money judgment or otherwise 
is under financial pressure, but nevertheless retains attributes of 
beneficial ownership.  Numerous courts have found that debtors 
who transferred all of their salary, or their right to receive salary, to 
a family member or to a corporation owned by a family member, 
yet retained the benefits of such salary should be denied discharge. 

Bellassai at 600 (emphasis added). 
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23. To prevail on a §727(a)(2)(A) objection, a plaintiff must prove actual intent to 

hinder, delay or defraud creditors.  Bellassai, 451 B.R. at 602.  “Rarely, if ever, [however], does 

a debtor admit to intentionally hindering, delaying or defrauding his creditors.  Ogalin, 303 B.R. 

at 558.  Accordingly, “the debtor’s intent may be established by circumstantial evidence or 

inferred from the debtor’s course of conduct.”  Bellassai, 451 B.R. at 602 (original quotes and 

citations omitted).   

24. “’Badges’ which are strong indicators of a debtor’s illicit intent in a 

diversion/concealment scenario include the following: 

(1) family or close relationship between the participants; 

(2) lack of consideration for the property diverted; 

(3) enjoyment of possession for use and benefit; 

(4) financial condition of the debtor before and after the diversion; 

(5) cumulative effect of transactions and course of conduct after 
financial difficulties arise; and 

(6) general chronology and timing of events. 

Ogalin, 303 B.R. at 558, quoting Kaiser, 722 F.2d at 1582-1583; Bellassai, at 602 (same); Hentz, 

2013 WL 1197616 at *11 (identifying badges of fraud). 

25. In its Complaint, NALM alleges that, 

Dunne’s testimony during his §341 Creditors Meeting on June 19, 
2013 reveals that he transferred, removed concealed or permitted 
the transfer, removal or concealment of his property that occurred 
or continued during the one year period that preceded the filing of 
his bankruptcy petition and that he concealed estate property post-
petition:  

(a) Dunne admitted during the Creditors Meeting that 
Mountbrook USA paid monies on his behalf to his attorneys for 
services rendered to Dunne, which monies are Dunne’s but are 
concealed from his creditors through Mountbrook USA.  
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Mountbrook USA also pays the Debtor’s salary and holds title to 
the vehicles driven by the Debtor and his wife. 

(b) Dunne admitted during the Creditors Meeting that he 
transferred furniture and fixtures from his Ouragh [in Dublin, 
Ireland] home to his wife for no consideration in 2010, an asset 
transfer that was not previously disclosed to NAMA.  

(c) Dunne admitted during the Creditors Meeting that he 
transferred his interest in the Lagoon Beach Hotel [in South 
Africa] to his wife in 2008.  

(d) Dunne admitted during the Creditors Meeting that he 
transferred his interest in income from the Lucy Partnership, which 
generates annual rental income of 270,000 Euros, for no 
consideration “because it was the only unencumbered income that 
[he] had coming in”, i.e. to avoid his creditors. 

(e) Dunne testified that he receives annual rental income of 
approximately 180,000 Euros from the South African Embassy 
lease.  The lease runs for four years through September 2014. 
Dunne admitted during the Creditors Meeting that he began 
transferring the quarterly rental income to his wife’s bank account 
in order to avoid it being frozen by his creditors. 

(f) Dunne admitted during the Creditors Meeting that he 
transferred real property in Norfolk, UK that he owned through the 
entity Page Inns Limited to Amrakbo in February 2012, which is 
owned by his wife, however he did not declare that he had also 
effected the transfer of property at North Wall Quay, Dublin from 
Page Inns to Amrakbo. 

(g) Dunne admitted during the Creditors Meeting that the 
monies that Killilea used to acquire and develop the Greenwich 
and Rye properties were derived from transfers made by Dunne to 
Killilea. 

See Complaint Objecting to Discharge (“Complaint”) (Count II), ¶77(a)-(g)  [Dkt. No. 1] 

26. The Debtor denied these allegations in their entirety.  See Defendant’s Answer to 

Complaint Objecting to Discharge (“Answer”), ¶¶77, 85-88 [Dkt. No. 9]. 

27. NALM also asserted a “false oath” objection to Dunne’s discharge in Count I of 

the Complaint as follows: 

Case 13-05033    Doc 27    Filed 11/29/13    Entered 11/29/13 13:23:24    Desc Main
 Document      Page 11 of 21



 

12 
ME1 16799156v.2 

76. . . . On his Schedules and Statement and during his 
Creditors Meeting, Dunne knowingly and fraudulently made the 
following false oaths: 

(a) Dunne failed to disclose that he was directing operations at 
the Lagoon Beach Hotel during the six years preceding his 
bankruptcy filing when directly questioned by the Trustee, even 
though he represented in May 2010 that he had recently taken over 
operations of the hotel.  He later falsely denied during the 
Creditors Meeting that he ever made that statement. 

(b) Dunne also failed to disclose that he was an owner, 
shareholder, director, officer and/or operator of Lagoon Beach 
Hotel (Pty) Limited, Mayfestive (pty) Limited and Cotton 
Developments Limited during the six (6) years preceding his 
bankruptcy filing, even though he had disclosed such indirect 
ownership in a signed statement dated September 17, 2008. 

(c) During the Creditors Meeting, Dunne repeatedly denied 
transferring anything other than small birthday or holiday gifts 
during the four (4) years leading up to his Bankruptcy Petition.  
However, when pressed by the Trustee, Dunne admitted that he 
transferred his interest in income from an investment property in 
Dublin, Ireland owned by the Lucy Partnership, in which Dunne 
held a 25% interest, to his wife during the same period of time. 

(d) Dunne also later admitted during the Creditors Meeting that 
in fact he transferred furniture and fixtures of an indeterminate 
value to his wife in 2010. 

(e) Dunne falsely claimed during the Creditors Meeting that 
under Irish law a spouse is presumed to have a half ownership 
interest in real property that comprises the “family home” 
notwithstanding the state of title to the home, when in fact there is 
no such basis under Irish law for making such a claim, and Dunne 
claimed he was a 100% owner of the property on his Schedules. 

(f) Dunne falsely stated on his Schedules that his real property 
located at 23 Serpentine Avenue in Dublin was in receivership but 
admitted during the Creditors Meeting that it was not in 
receivership. 

(g) Dunne falsely stated during the Creditors Meeting that his 
wife took over the Lagoon Beach Hotel operations in June 2009, 
when in fact he operated the hotel after that date .   

(h) He further stated that he resigned as director of Mavior in 
2010 because Gayle wanted to have her own financial affairs 
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totally independent of Dunne”, when in fact the couple’s financial 
affairs are completely intertwined. 

(i) Dunne falsely testified during his Creditors Meeting that he 
resigned as director of Mavior in 2010 when in fact he resigned as 
director of Mavior on March 29, 2011. 

(j) During the Creditors Meeting, Dunne denied having any 
interest in bank accounts not listed on his Schedules when in fact 
he has an interest in his wife’s bank account that is receiving the 
rent monies from the South African government that leases the 
Ouragh residence for its ambassador.  

(k) Dunne falsely scheduled his monthly income and expenses 
on the Statement but admitted when questioned by the Trustee 
during the Creditors Meeting that he was neither receiving such 
income nor incurring the listed expenses.  

(l) Dunne failed to disclose that he transferred real property 
that he owned through Page Inns Limited to Amrakbo in February 
2012; Amrakbo is owned by his wife, Gayle Killilea. 

(m) Dunne falsely testified during the Creditors Meeting that he 
was not involved in the acquisition of the 38 Bush Avenue, 
Greenwich Connecticut property when in fact he was extensively 
involved with the acquisition. 

(n) Dunne falsely stated during the Creditors Meeting that 
Mountbrook USA had no office but then, after being pressed by 
NALM’s counsel, admitted that Mountbrook USA’s office was 
located in his home at 22 Stillman Lane.  

(o) Dunne falsely claimed during the Creditors Meeting that 
NAMA was aware of the fact that from 2007 he did not live in 
Ireland. 

(p) Dunne falsely denied during the Creditors Meeting that he 
showed documentation to a person regarding bank accounts that he 
controlled in Switzerland. 

(q) Dunne falsely denied during the Creditors Meeting that he 
ever told people he was starting a new business in the US that was 
similar to the one he had in Ireland.  

(r) Dunne falsely denied during the Creditors Meeting that he 
ever told anyone that he had six million dollars in personal funds 
available for immediate investment. 
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(s) Dunne falsely testified during the Creditors Meeting that he 
did not believe he was involved in opening up the bank accounts 
for Mountbrook USA when in fact he was so involved and knew 
that he was so involved. 

(t) Dunne falsely testified during the Creditors Meeting that he 
signed checks on the Mountbrook USA account up until 
Mountbrook USA was transferred back into Killilea’s name in 
December 2010 but in fact he wrote a check from the Mountbrook 
USA Credit Suisse account in 2011. 

(u) Dunne denied during the Creditors Meeting that he ever 
appointed anyone as trustee for any business or property in the US 
when in fact he appointed Brendan O’Reilly and Scott Raissis as 
Trustees for the Rye property.  

(v) Dunne falsely denied during the Creditors Meeting telling 
anyone during the last four years that he owned property in 
Connecticut when in fact he made such a statement. 

28. Dunne also denied all of these allegations.  See Answer, ¶¶76, 80-83. 

29. In the Motion to Quash, the Movants baldly characterize the discovery requested 

by the Subpoenas as being irrelevant to this adversary proceeding.  They further speciously 

contend that because NALM has some information about its claims, it should not be permitted to 

have further discovery to support its claim.  The argument is ludicrous and contradicts the 

Debtor’s and his counsel’s own statements during this proceeding.   

30. In particular, during the §341 Meeting, the Debtor’s counsel (and the Debtor 

himself) characterized NALM’s Complaint as follows: 

MR. CURRAN: You’re instructing him not to answer any 
questions about his financial affairs or assets of the estate? 

MR. BERMAN: Oh, no, I’m not saying that, but given the breadth 
of your complaint, the fact that you’ve alleged that his affairs are 
inextricably intertwined with his wife’s, I think you’re getting 
into matters that would be the subject matter of your complaint 
and those -- if you want to do discovery you’re welcome to use 
your rights under or attempt to use your rights under the Federal 
Rules of Civil Procedure . . .  (Emphasis Added). 
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*** 

MR. BAER: And in your mind the substance of his complaint are 
his assets and liabilities. 

MR. BERMAN: Yes. I mean, I mean it’s not the gravamen of the 
complaint, necessarily every element of it, but it’s -- certainly it’s a 
very thorough comprehensive complaint. It covers a lot of 
material. 

MR. DUNNE: Not backed up by any substance.  

Transcript of July 10, 2013 Continued §341 Creditor’s Meeting, pp. 10:18-11:1; 15:17-23.   

31. Killilea cannot now take the position that discovery is unreasonable, irrelevant or 

overbroad when her husband’s counsel has conceded that the subject of NALM’s Complaint is 

“thorough” and “comprehensive”, admitted that the Complaint alleges that the Debtor’s “affairs 

are inextricably intertwined with his wife’s” and yet denied all of the allegations.  See Sneirson, 

108 F.R.D. at 161 (noting that plaintiff “cannot expect to conduct the litigation on grounds rules 

that he selects” given that defendant’s discovery request “goes to the very heart of the subject 

matter at issue”). 

32. Because Dunne has denied all of NALM’S allegations, NALM is left to prove  its 

case circumstantially.  Ogalin, 303 B.R. at 558 (“Rarely, if ever, does a debtor admit to 

intentionally hindering, delaying or defrauding his creditors. Consequently, courts must often 

look to various “badges of fraud” to infer an illicit intention.”); Bellassai, 451 B.R. at 602 (“the 

debtor’s intent may be established by circumstantial evidence or inferred from the debtor's 

course of conduct.”) (original quotes and citations omitted).   

33. This burden necessarily involves obtaining documentary evidence of the Debtor 

and his wife’s business and financial dealings over an extended period of time related to the 

alleged concealment.  See Ogalin, 303 B.R. at 559 (considering badges of fraud and finding 

“from evidence as a whole, including the “general chronology of events”, that the “cumulative 
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effect of transactions and course of conduct” after [debtor’s] financial difficulties arose was to 

hinder and delay his creditors”); In re Essres, 139 B.R. 958, 962 ( D. Colo. 1992) (“Proof of a 

debtor’s intent to defraud is rarely susceptible to direct proof and is more usually established by 

circumstantial evidence or by inferences drawn from a course of conduct.”); Klein, 30 B.R. at 

729 (denying motion for protective order claiming time period overbroad in §727(a)(2)(A) 

proceeding and stating that “[a]ssets transferred as much as twelve years prior to the filing of the 

petition have been found to have been the objects of continuing concealments within the letter of 

section 727(a)(2)(A), thereby preventing discharge”). 

34. The evidence requested by NALM through the Subpoenas as it pertains to the 

Movants is neither irrelevant nor is it overbroad in duration.  Through the Subpoenas, NALM 

seeks the following general categories of documents concerning the Movants (and the Debtor): 

(i) banking records, including statements, account records, cancelled checks, wire transfer 

documents and similar information; (ii) emails and other communications concerning the 

Movants; (iii) notes, calendars and similar documents concerning interactions with the Movants; 

(iv) legal instruments, such as trust agreements, mortgages and promissory notes; and (v) 

documents and communications concerning contemplated or actual real property transactions.  

See generally Subpoenas (Documents Requested). 

35. The discovery requested through the Subpoenas meets the standard of Rule 26 of 

being “reasonably calculated to lead to the discovery of admissible evidence.”  Particularly in a 

§727 objection proceeding, the scope of discovery is broad: 

Information which either directly supports or leads to additional 
evidence which supports any of these [§727] causes of action is 
relevant and discoverable absent that which may be privileged. 
Accordingly, any evidence or information about debtor’s financial 
dealings is fair game with few exceptions. Needless to say, 
information concerning the selling or transfer of real property as 
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well as the financial status of business enterprises entered into by 
debtors prior to filing bankruptcy is relevant and discoverable.  

Amezaga, 195 B.R. at 226. 

36. Among other things, the discovery requested may lead to the discovery of 

admissible evidence showing Dunne’s involvement in the Movant’s financial affairs, his 

involvement and control over Mountbrook (and other entities claimed to be owned by Killilea or 

others), the benefits that he directly or indirectly received through the Movants, the timing and 

amount of salary he received directly and indirectly from the Movants, business transactions that 

are heretofore unknown and the representations that he made to third parties, including holding 

himself out as the owner of monies and assets that he now claims are property of his wife.  See 

for example Ogalin, 303 B.R. 561-62 (recognizing debtor’s “pattern of misconduct vis-a-vis 

creditors—an effort by [debtor] to hide his actual wage income from taxing authorities, and other 

creditors, by having a large portion of the value of such wages transferred to his benefit through 

the Corporation’s unreported direct payment and/or reimbursement of his personal expenses . . .  

including transportation, clothing, legal fees, etc. . . .”); Hentz, 2013 WL 1197616 at *5 

(considering debtor’s involvement in business in which wife was “sole shareholder” based upon 

business checks used by debtor, debtor’s use of vehicle owned by business and debtor’s access to 

business’ PayPal payment account and debtor’s deposit into and withdrawals from wife’s bank 

accounts). 

37.  NALM submits that the requested discovery is reasonably calculated to the 

discovery of admissible evidence as it is intended to discover potentially relevant evidence that 

will support NALM’s claims that the Debtor made knowing and fraudulent false oaths and has 

transferred and continued to conceal assets with the intent to defraud his creditors   See Ogalin, 

303 B.R. at 558-62 (finding and concluding that debtor diverted and concealed assets acquired 
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through “fruits of his industry” in family owned construction business with wife and daughter 

during approximate ten (10) year period, including hiding wage income derived from business to 

“keep it under the radar screen”, and denying discharge); Hentz, 2013 WL1197616 at *12-*13 

(denying discharge to debtor, an experienced businessman, on concealment grounds where 

debtor spent considerable time, business acumen and effort on operating business nominally 

owned solely by wife, company engaged in same businesses as debtor’s prior companies and had 

virtually same names, wife had little if any experience compared to husband and was working 

full time job and raising young children, and husband drove car owned by company); Bellassai, 

451 B.R. at 601-603 (finding that the debtor put “fruits of his labors beyond the reach of his 

creditors” by transferring interest in his business to his girlfriend for little value thirteen (13) 

years before his bankruptcy filing but “plainly enjoys possession, for his use and benefit, of 

significant items of property acquired” and concluding that debtor’s concealment was intentional 

and denying discharge under §727(a)(2)(A)); Coady, 588 F.3d at 1315-16 (finding that debtor 

diverted fruits of his labor to wife’s business to shield assets from creditors and obtained 

equitable interest in business and denying discharge under continuing concealment doctrine). 

38. As one court has stated, “[f]raudulent acts are as varied as the fish in the sea.”  

Bellassai at 603; Ogalin, 303 B.R. at 558 (same), quoting Kaiser, 772 F.2d at 1583.  Discovery 

concerning the Movants’ financial affairs is reasonably calculated to lead to the discovery of 

admissible evidence concerning the allegations of the Complaint, especially to show the Debtor’s 

course of conduct of concealment with the intent to hinder his creditors, which has continued 

into the one year pre-petition period.  The Court should, therefore, deny the Motion to Quash.   

39. Moreover, any claimed “privacy rights” that Movants have in the requested 

discovery is outweighed by the potential relevance of the information.  See Willingham, 493 B.R. 
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at 634 (denying debtor’s motion to quash and for protective order seeking wife’s records 

maintained by accountant and stating  “financial documents that relate to her may lead to the 

discovery of admissible evidence”); In re Lev, 2008 WL 207523 at *4 (Bankr. D. N.J. Jan. 23, 

2008) (Steckroth, B.J.) (denying motion to quash and for protective order concerning debtor’s 

and related entities bank records as not unduly burdensome in time); Yassai, 225 B.R. at 484 

(denying motion to quash on grounds that subpoena for non-parties’ bank records was not unduly 

burdensome); Sneirson, 108 F.R.D. at 161-62 (rejecting plaintiff’s claim of right to privacy in 

financial records under federal statutory and state law and denying motion to quash); Rosenthal, 

41 B.R. 394 (denying motion for protective order filed by debtor’s wife as to Trustee’s subpoena 

served on bank seeking wife’s bank records and finding discovery request within the scope of 

Rule 26(b)(1)); see also In re Rafsky, 300 B.R. 152 (Bankr. D. Conn. 2003) (denying debtor’s 

wife’s motion for protective order as to creditor’s Rule 2004 subpoena duces tecum directed at 

wife); In re Kroh, 80 B.R. 488, 491 (Bankr. W.D. Mo. 1987) (recognizing propriety of discovery 

of debtor’s wife’s financial affairs via 2004 examination).  

B. Any Delay is Unwarranted and Would Hinder NALM’s Ab ility to Effectively 
Prosecute its Case. 

40. The Court should also deny the Movants request to delay permitting discovery 

under the Subpoenas until after the Debtor supposedly provides NALM with discovery pursuant 

to the Discovery Requests.  The Court should deny this request outright given the Debtor’s 

conduct to date.   

41. The Federal Rules of Civil Procedure “should be construed and administered to 

secure the just, speedy, and inexpensive determination of every action and proceeding.”  Fed. R. 

Civ. P. 1 (Emphasis added).  A party cannot simply “expect to conduct [] litigation on grounds 

rules that he selects.”  Sneirson, 108 F.R.D. at 161.   
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42. As described herein as well as in the Trustee’s Motion to Compel, the Debtor has 

delayed and impeded every attempt made by the Trustee and his creditors to investigate his 

financial affairs.  Although the Debtor filed his petition on March 29, 2013, eight (8) months 

later his §341 meeting still has not been completed and will not resume until December 12, 2013.  

Neither the Trustee nor the Debtor’s creditors have received the information that the Court 

Ordered the Debtor to produce in October via its Order.  Additionally, although NALM 

commenced this adversary proceeding in July and served the Document Requests and Subpoenas 

in early October, NALM has not received one iota of documentary discovery from the Debtor or 

the Movants.  Rather, the Debtor and the Movants have delayed and impeded every discovery 

attempt. 

43. NALM respectfully submits that the Court should not countenance any further 

attempt by the Debtor or the Movants – i.e the Debtor’s wife and the Debtor’ supposed employer 

– to continue these delay and obstructionist tactics.  See Lawrence, 227 B.R. at 916 (noting 

debtor’s “web of deception strikes at requirement of honesty mandated by the discovery rules” 

which would have court “countenance complete lack of financial disclosure of absurdly epic 

proportions”). 

44. The Court should, therefore, deny the Motion to Quash. 

CONCLUSION 

WHEREFORE, for the reasons stated herein, plaintiff National Asset Loan Management 

Limited respectfully requests that the Court DENY the Motion to Quash. 
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