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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

Plaintiffs-Appellants Fir Tree Capital Opportunity Master Fund, LP and Fir Tree 

Value Master Fund, LP submit the following statement identifying their parent 

corporations and any publicly held corporation owning 10% or more of their stock.   

Fir Tree Capital Opportunity Master Fund, LP certifies that its general 

partner is Camellia Partners, LLC and that no publicly held corporation owns 10% 

or more of its stock. 

Fir Tree Value Master Fund, LP certifies that its general partner is Fir Tree, 

L.L.C. and that no publicly held corporation owns 10% or more of its stock. 
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Introduction 

This case involves the unprecedented and improper expansion of 

jurisdictional immunity for commercial enterprises acquired by foreign 

governments.  Despite defendant Anglo Irish Bank’s consent to the jurisdiction of 

United States courts and the undisputed private and commercial nature of the 2005 

contract under which the bank issued notes to raise $200 million from United 

States investors, the district court dismissed Fir Tree’s suit alleging a breach of that 

commercial contract.  The district court held that Anglo Irish Bank was entitled to 

jurisdictional immunity under the Foreign Sovereign Immunities Act, 28 U.S.C. 

§§ 1330, 1602-1611 (“FSIA”), because the Republic of Ireland had become the 

Bank’s sole shareholder in January 2009.  The district court concluded that no 

exception to immunity under the FSIA applied in this case.   

The effect of the district court’s ruling is that a foreign sovereign can acquire 

a foreign private company and immunize it from enforcement of contract 

provisions designed to protect creditors.  The company can violate those provisions 

and effectively escape the reach of United States courts whenever its new owner 

chooses.  If affirmed, the district court’s conclusions will have material, 

detrimental implications for counterparties to contracts with foreign commercial 

enterprises.  The ruling will chill investors’ and businesses’ willingness to enter 

into commercial agreements in the United States with foreign commercial 
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enterprises because any contractual protections they might negotiate could be 

rendered meaningless if a foreign government becomes a majority owner of the 

foreign enterprise. 

The FSIA’s jurisdictional immunity is not so far-reaching.  Rather, the FSIA 

provides immunity for sovereign or public acts.  Commercial acts taken by 

commercial enterprises, such as a bank, either prior to government ownership or 

afterwards, are not entitled to protection under the FSIA.  Moreover, the district 

court’s ruling rewrites the international commerce treaty between Ireland and the 

United States that has been in effect for over 60 years.   

The district court’s holdings were legal error, and the district court has 

subject-matter jurisdiction over Fir Tree’s suit.  The decision should be reversed 

and the case remanded to determine if New York law prohibits Anglo Irish Bank 

from selling all of its assets as part of its liquidation plan without complying with 

its contractual commitment to transfer to a solvent entity the Bank’s obligations 

under the notes.   

Jurisdictional Statement 

Defendant-Appellee Anglo Irish Bank Corporation Limited, formerly known 

as Anglo Irish Bank Corporation plc and now known as Irish Bank Resolution 

Corporation Limited (“Anglo Irish” or the “Bank”) is a foreign state within the 

meaning of 28 U.S.C. § 1603.  Plaintiffs-Appellants Fir Tree Capital Opportunity 
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Master Fund, LP and Fir Tree Value Master Fund, LP (collectively “Fir Tree”) 

contend the district court had jurisdiction over this case under 28 U.S.C. § 1330.  

The district court dismissed the case for lack of subject-matter jurisdiction, 

concluding Anglo Irish was entitled to jurisdictional immunity and no exception to 

jurisdictional immunity existed under the FSIA.  28 U.S.C. §§ 1330, 1602-1611.  

The correctness of this ruling is at issue in this appeal. 

The district court dismissed the case in an order dated November 28, 2011.  

SPA-1-40.1  The final judgment was entered on the docket on November 29, 2011.  

SPA-41.  Fir Tree timely filed its notice of appeal on December 21, 2011.  JA10-

2747.  This Court has jurisdiction over this appeal of the district court’s final 

decision under 28 U.S.C. § 1291. 

Issues Presented 

1. Whether the Treaty of Friendship, Commerce and Navigation between 

the United States and the Republic of Ireland, in which Ireland agreed no publicly 

owned commercial enterprise will “claim or enjoy” immunity from suit, precludes 

the Bank’s jurisdictional immunity under 28 U.S.C. § 1604, or is a waiver of 

immunity pursuant to 28 U.S.C. § 1605(a)(1). 
                                                 
1 In this brief, we cite the single-volume Special Appendix as “SPA,” followed by 
the page number on which the cited material appears.  We cite the multiple-volume 
Joint Appendix as “JAx-y” where “x” refers to the volume and “y” refers to the 
page of the Joint Appendix.   
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2. Whether the Bank’s agreement to submit irrevocably and 

unconditionally to the jurisdiction of the United States courts and to have New 

York law govern the Agreement continues to waive jurisdictional immunity under 

28 U.S.C. § 1605(a)(1), now that the Bank’s stock is owned by a foreign sovereign. 

3. Whether an action to enforce a commercial contract entered into by 

the Bank in the United States, requiring performance in the United States, and 

governed by New York law, is based upon commercial activity having substantial 

contact with the United States, supporting an exception to immunity under the first 

clause of the commercial activity exception of 28 U.S.C. § 1605(a)(2). 

4. Whether a breach of a covenant in a commercial contract formed in 

the United States, requiring performance in the United States, governed by New 

York law, and enforceable in United States courts constitutes a direct effect in the 

United States, supporting an exception to immunity under the third clause of the 

commercial activity exception of 28 U.S.C. § 1605(a)(2). 

Statement Of The Case 

Defendant Anglo Irish is a commercial bank that made loans, maintained 

offices, took deposits, and raised capital in the United States.  In a transaction that 

closed in Chicago, Illinois, Anglo Irish sold subordinated notes (the “Notes”) in an 

aggregate principal amount of $200 million.  The Notes are governed by a Note 
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Purchase Agreement (the “Note Purchase Agreement” or “Agreement”).  Fir Tree 

is the sole owner and holder of the Notes. 

The Notes and the Agreement entitle Fir Tree to receive payments of 

principal and interest in the United States, and they contain other customary 

provisions to ensure that Anglo Irish remains able to repay the Notes and to allow 

the holders of the Notes to enforce the terms of the Agreement in United States 

courts.  Specifically, Anglo Irish irrevocably and unconditionally submitted to the 

jurisdiction of New York state and federal courts and agreed that New York law 

governs the Notes.  In addition, Anglo Irish must remain a bank, and it may not 

merge with another entity, or sell or “otherwise dispose of its assets as an entirety 

or substantially as an entirety” to any entity, unless that entity is solvent and agrees 

to assume the Bank’s obligations under the Notes and the Agreement.   

Shortly after the Irish government acquired the Bank’s stock in January 

2009, the Bank began implementing a plan to sell all of its assets and cease 

operations.  The Bank stopped taking on new business, stopped making new loans, 

closed its offices, sold its deposits, and resolved to wind-down its business and 

shutter the Bank.  As part of this plan, the Bank decided to sell off its multi-billion- 

dollar United States loan portfolio.  The plan also called for the Bank to merge 

with another distressed Irish bank and for the combined entity to shut down.  
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Fir Tree brought suit to enforce the Agreement.  Fir Tree alleges that Anglo 

Irish has violated Section 9.3 of the Agreement, in which the Bank agreed it would 

not sell or “otherwise dispose of its assets as an entirety or substantially as an 

entirety” to any entity, unless that entity was solvent and agreed to assume all 

obligations under the Agreement and the Notes.  The case was assigned to the 

Honorable Paul G. Gardephe.  

The district court asked the parties to brief whether the FSIA prohibits the 

relief Fir Tree seeks.  Fir Tree requested an evidentiary hearing and the opportunity 

to conduct discovery prior to that hearing regarding Anglo Irish’s commercial 

activity.  The district court denied Fir Tree’s request for pre-hearing discovery, 

held the evidentiary hearing, and received additional briefing.  On November 28, 

2011, the district court dismissed the action for lack of subject-matter jurisdiction.  

SPA-40.  The district court’s decision is reported at Fir Tree Capital Opportunity 

Master Fund, LP v. Anglo Irish Bank Corp. Ltd., No. 11-CV-00955 (PGG), 2011 

WL 6187077 (S.D.N.Y. Nov. 28, 2011).  

The district court held that the Bank’s actions were commercial in nature, 

but the court concluded that Fir Tree’s claim failed to satisfy any exception to 

jurisdictional immunity under the FSIA.  The district court concluded: (i) Ireland’s 

waiver of immunity in a treaty with the United States did not apply because 

Fir Tree was a foreign national; (ii) the Bank was no longer bound by its consent to 
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jurisdiction in the Agreement; (iii) the action was not “based upon” commercial 

acts in the United States; and (iv) covenant breaches of the Agreement did not have 

a direct effect in the United States. 

Statement Of Facts 

A. Anglo Irish Raises Money In The United States Capital Markets.  

This case concerns Anglo Irish’s sale of debt securities in the United States.  

In September 2005, Anglo Irish raised capital through the simultaneous sale in the 

United States of two series of subordinated notes, totaling $200 million.2  The 

Notes are denominated in United States Dollars.  The Notes and the Agreement 

that governs them contain terms that are relevant to subject-matter jurisdiction: 

• Consent to United States Jurisdiction.  Anglo Irish agreed that 

disputes concerning the Agreement and the Notes would be resolved 

in the United States.  In Section 19.5 of the Agreement, Anglo Irish 

agreed that any legal action or proceeding arising out of the 

Agreement or the Notes may be brought in New York state courts, or 

in the United States District Court for the Southern District of New 

                                                 
2 The Notes were sold in the United States to institutional investors.  JA1-80-102.  
Fir Tree acquired the entire series of Notes in 2010 in the secondary market.  The 
district court stated Fir Tree acquired the Notes in 2005.  SPA-3.  This statement, 
although incorrect, is not relevant to the district court’s opinion, or the issues in 
this appeal.   
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York.  The Agreement provides that the Bank “hereby irrevocably and 

unconditionally submits to the non-exclusive jurisdiction of such 

courts for purposes of any such legal action or proceeding.”  JA1-71.   

• Venue.  Anglo Irish waived any objection to venue in the United 

States, including any argument that litigation in the United States was 

inconvenient.  JA1-71-72.   

• Choice of Law.  The Notes are governed by New York law.  JA1-72.   

• Closing.  The sale of the Notes closed in Chicago, Illinois.  JA1-34.   

• Payment.  The payments due under the Notes are to be denominated 

in dollars and must be made in the City and State of New York.  JA1-

72, 103, 105; JA5-1299-1300.   

To raise money from United States investors, in addition to consenting to 

jurisdiction in the United States and New York law, the Bank agreed to substantive 

covenants relevant to this litigation.  In one provision that is the basis of Fir Tree’s 

claim, the Bank covenanted that it would not fundamentally change its business.  

In Section 9.3 of the Note Purchase Agreement, the Bank agreed that it “will not 

consolidate with or merge with or into, or sell, lease or otherwise dispose of its 

assets as an entirety or substantially as an entirety to, any Person, unless” certain 

conditions are met.  JA1-55.     
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In the event the Bank merged with another entity, or sold or disposed of its 

assets “as an entirety or substantially as an entirety,” the Bank agreed that “the 

surviving entity” of such merger or the “transferee of such assets” must satisfy two 

primary conditions:  (1) the successor must be “a solvent Person” and, (2) if the 

surviving entity is not Anglo Irish, that entity must “expressly assume[] in writing 

all obligations of the Company under this Agreement and the Notes.”  Id.     

Anglo Irish also agreed that it would remain a bank.  Section 9.6 of the 

Agreement states Anglo Irish “shall continue to be primarily engaged in the 

banking business and in services reasonably related or complementary to the 

banking business including treasury and other financial services.”  JA1-56.   

B. Ireland Becomes Anglo Irish’s Sole Shareholder. 

Anglo Irish was a leading bank in Ireland.  It also had operations in Europe 

and the United States.  JA2-304, 306. 

Beginning in 2008, the Bank’s global fortunes began to decline.  Influenced 

in large part by the global economic crisis, the Bank’s instability and financial 

decline precipitated government intervention and support.  JA2-304.  In January 

2009, the Irish government became Anglo Irish’s sole shareholder.  Id. 

Despite having a new owner, Anglo Irish remained the obligor on the Notes, 

it continued to pay interest on the Notes in the United States, and the terms of the 

Notes and the Agreement were never modified. 
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C. Anglo Irish Adopts A Plan To Liquidate And Go Out Of Business. 

In response to its financial decline, Anglo Irish, with the guidance of the 

Irish governmental authorities and the European Central Bank, proposed a series of 

plans that would change its fundamental business.  JA8-2285.  Ultimately, Anglo 

Irish adopted a plan to sell all of its assets and close.  JA10-2888. 

Asset Sales.  As of December 31, 2009, the Bank reported €85.2 billion in 

total assets.  JA1-244.  Throughout 2010 and 2011, the Bank liquidated many of its 

assets at steep discounts pursuant to a plan to wind down its affairs.  For example, 

as the amended complaint alleges, JA7-1866, and Anglo Irish’s documents state: 

• During May and June 2010, the Bank sold €10.1 billion of assets at a 

54% discount to a special purpose entity consisting of the government 

and three other Irish banks.  JA6-1507.   

• In August 2010, the Bank sold another €5.9 billion of assets at a 66% 

discount.  Id.   

• The Bank later sold another €18 billion of assets, also at a 66% 

discount.  JA3-825, JA8-2289. 

• On February 24, 2011, the Bank sold €12.2 billion of government 

guaranteed securities it held to another Irish bank, Allied Irish Bank,  

in exchange for its deposit liabilities and a cash payment.  JA8-2288. 
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Plan to Liquidate.  The Bank’s liquidation began with the asset sales of 

2010, and continued after the Bank formally resolved in January 2011 to sell all of 

its assets, cease doing business, and completely wind down its affairs.  JA10-2825, 

2878, 2883, 2888; see generally JA10-2808-2837, 2864-2865, 2882-2892.  The 

Bank claims that it could take seven to ten years to complete the sale of its entire 

portfolio, though the timing of its sales will depend on market conditions.  JA10-

2890.  The Bank’s sale of its United States assets is one of the last anticipated sales 

of a large block of assets.  Id.   

Merger.  Anglo Irish was not the only troubled bank in Ireland.  At the same 

time that Anglo Irish stumbled, a second Irish Bank, Irish Nationwide Business 

Society (“INBS”) encountered similar problems.  In July 2011, Anglo Irish and 

INBS merged, JA10-2829, and the new, combined bank was to be named Irish 

Bank Resolution Corporation, JA10-2830.  The combined entity exists to sell its 

assets, resolve its liabilities, and close.  JA10-2830-2831, JA8-2285.  The 

combined entity is not engaged in any new banking business, and is being 

“removed” from the Irish banking system.  JA10-2812-2813, 2830-2831. 

D. Anglo Irish Proceeds With Sale Of Its United States Assets 
Pursuant To Its Wind-Down Plan. 

As of June 30, 2010, the Bank reported having over €10.7 billion of assets in 

the United States in outstanding loans and advances.  JA1-229.  Pursuant to its plan 

to liquidate its business and wind down its affairs, the Bank decided to sell its 
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United States assets.  JA10-2823.  In the spring and summer of 2011, the Bank 

marketed its United States assets for sale.  Although the Bank refrained from 

making public announcements of its intentions, James Bradley, the chief financial 

officer of the Bank, testified the Bank was offering its United States assets for sale 

and the sales were expected to close in the third or fourth quarter 2011.  JA10-

2827.   

The Bank’s sale of its United States loan portfolio carries out its plan to 

liquidate and accentuates its new identity as the Irish Bank Resolution Corporation 

– a very different entity from what Anglo Irish was in 2005 when it raised capital 

by selling the Notes of a functioning bank.  By mid-summer 2011, Anglo Irish had 

already sold many of its global assets.  JA10-2813-2819.  It no longer accepted 

new customer deposits.  JA10-2823.  It had closed branches.  Id.  It was no longer 

making any new loans, other than loans required by pre-existing commitments.  

JA10-2825-2826.  It was not initiating new business.  Id.  It had merged with 

another troubled bank, and had resolved to wind down both entities.  JA10-2830. 

After the sales of its United States loan assets, Anglo Irish will no longer 

have any remaining assets in the United States.  Mr. Bradley testified the Bank 

planned to repatriate the proceeds of the sales of United States assets to Ireland, 

where the proceeds could be used for other purposes, including repaying the Irish 

government.  JA10-2884. 
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Anglo Irish has not required the purchasers of its assets to assume the 

obligations of the Notes.  JA10-2828-2829, 2883.  Nor has Anglo Irish set aside 

any funds to satisfy the Notes.  JA10-2883. 

E. Proceedings In The District Court. 

Fir Tree brought this action to enforce the Agreement.  JA1-12-27; JA7-

1865-1883.  As alleged in the complaint, Fir Tree was concerned that Anglo Irish 

would soon lack sufficient assets in the United States to satisfy the Notes.  JA7-

1879-1880.  Anglo Irish’s strategy of selling its assets and merging with INBS, in 

violation of the Agreement, could leave Fir Tree without an effective remedy. 

Although the Bank never answered the amended complaint, it made factual 

statements in filings in the district court that turned out to be misleading.  The 

Bank initially claimed there was no need for judicial intervention because it was 

not planning to sell its United States assets.  In a factual declaration, Mr. Bradley 

stated that “[a]lthough consultants have been retained to value Anglo Irish’s U.S. 

loan portfolio, there are currently no plans for a bulk sale of all of Anglo Irish’s 

U.S. loan assets.”  JA6-1787.  Fir Tree introduced evidence at an August 1, 2011 

hearing demonstrating that Mr. Bradley’s statement was misleading, if not 

incorrect when made.  JA10-2819.  Anglo Irish had in fact formed a plan to sell its 

loan assets, and was soliciting bids for its loan portfolio.  Id.   
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Likewise, the Bank denied that any bank merger was in the works.  Mr. 

Bradley stated “I am not presently aware of any plan that has been finalized that 

would result in an acquisition of or merger with INBS.”  JA6-1789.  This likewise 

turned out to be seriously misleading, if not incorrect when made.  When Mr. 

Bradley submitted his declaration, Anglo Irish’s management was already working 

on a detailed plan to combine with INBS, JA8-2288, and Anglo Irish completed 

that merger on July 1, 2011, JA10-2829. 

Fir Tree moved for preliminary injunctive relief to stop the sales unless 

Anglo Irish complied with Section 9.3 of the Agreement.  The district court 

ordered briefing on its jurisdiction. Later, the district court scheduled an 

evidentiary hearing on its jurisdiction, but refused to permit discovery into the facts 

underlying those issues.  JA7-1884-1887.  The district court heard Mr. Bradley’s 

testimony and counsels’ arguments.  After the hearing, the parties submitted 

supplemental briefs. 

F. District Court’s Order. 

On November 28, 2011, the district court concluded that it lacked subject-

matter jurisdiction because Anglo Irish was immune from jurisdiction.  SPA-40.  

First, the district court held that Ireland’s waiver of immunity in the 

Friendship Treaty did not apply because Fir Tree is not a United States citizen.  
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SPA-15-17.  The court interpreted the Treaty’s waiver as benefitting only the 

signatories and their citizens.  Id. 

Second, the district court held that Anglo Irish’s consent to jurisdiction in 

the Agreement no longer bound Anglo Irish because there was no evidence that 

Ireland reaffirmed that jurisdictional consent after acquiring the Bank’s stock.  

SPA-17-19.   

Third, the district court held that Fir Tree’s claims did not satisfy the 

commercial activity exception.  SPA-29-32.  Although the court held that the 

Bank’s activity was commercial, SPA-26, the court concluded that Fir Tree’s 

claims did not fall within the statutory exception to immunity because they were 

not based upon commercial activity carried on in the United States, SPA-32.  The 

court further held that the Bank’s sale of its United States portfolio did not violate 

the Agreement.  Id. 

Fourth, the district court rejected Fir Tree’s claim that the Bank’s acts 

outside the United States had a direct effect in the United States.  SPA-36-40.  The 

court noted that the failure to make payment in the United States would be a direct 

effect, SPA-36, but the court held that the Bank’s failure to satisfy other covenants 

did not produce a direct effect in the United States, SPA-40. 

Fir Tree timely appealed.  JA10-2747. 
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Summary Of Argument 

The Bank is not immune from the jurisdiction of United States courts 

because any one of several exceptions to FSIA immunity applies.  First, in a treaty 

with the United States, Ireland expressly waived immunity from suit for 

commercial enterprises owned by Ireland and operating in the United States.  

Second, in the Note Purchase Agreement, Anglo Irish unconditionally submitted 

itself to the jurisdiction of United States courts.  Third, Fir Tree’s action is based 

upon the Bank’s commercial activity having substantial contact with the United 

States.  Fourth, Fir Tree’s action is also based upon the Bank’s commercial activity 

outside the United States which has a direct effect in the United States.   

The district court erred in concluding that none of these exceptions applies 

to Fir Tree’s action to enforce the Agreement, which was formed in the United 

States, is governed by New York law, requires performance in the United States, 

and is enforceable by United States courts.  Fir Tree’s action is based upon the 

Bank’s private, commercial actions, and therefore jurisdictional immunity under 

the FSIA does not apply.  

Standard of Review 

This appeal challenges the district court’s conclusions of law, which are 

subject to de novo review.  Cabiri v. Gov’t of the Republic of Ghana, 165 F.3d 193, 

196 (2d Cir. 1999) (reviewing conclusions of law regarding jurisdiction under the 

Case: 11-5310     Document: 34     Page: 25      02/02/2012      516611      68



 17

FSIA de novo); see also Swarna v. Al-Awadi, 622 F.3d 123, 132 (2d Cir. 2010) 

(reviewing interpretation of a treaty de novo); Capital Ventures Int’l v. Republic of 

Argentina, 552 F.3d 289, 296 (2d Cir. 2009) (reviewing interpretation of a contract 

de novo). 

Argument 

I. Ireland Waived Jurisdictional Immunity In The United States-Ireland 
Friendship Treaty. 

The district court erred as a matter of law in holding Ireland did not waive 

the Bank’s immunity through the 1950 Treaty of Friendship, Commerce and 

Navigation between Ireland and the United States of America (the “Friendship 

Treaty” or “Treaty”).  The district court ignored the Treaty’s plain language and 

read into the Treaty an unstated limitation that Ireland’s jurisdictional immunity 

waiver applies only to suits brought by the United States or its citizens.  No such 

limitation exists.  The Treaty waives any claim of jurisdictional immunity by 

Ireland’s commercial enterprises, including the Bank, no matter the plaintiff’s 

identity.   

A. Jurisdictional Immunity Under The FSIA Is Subject To Pre-
Existing Treaties And May Be Waived. 

Section 1604 of the FSIA grants jurisdictional immunity to foreign 

sovereigns and their instrumentalities, “[s]ubject to existing international 

agreements to which the United States is a party at the time of the enactment of 

[the FSIA].”  28 U.S.C. § 1604.  The 1950 Friendship Treaty existed when 
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Congress enacted the FSIA in 1976.  Compare Treaty of Friendship, Commerce 

and Navigation, U.S.-Ir., Jan. 21, 1950, 1 U.S.T. 785 (entered into force September 

14, 1950) with FSIA, 28 U.S.C. §§ 1330, 1602-1611 (1976).  Section 1605(a)(1) of 

the FSIA further provides that foreign sovereigns and their instrumentalities are not 

immune from federal courts’ jurisdiction when they have waived immunity either 

explicitly or by implication.  28 U.S.C. § 1605(a)(1). 

B. The Friendship Treaty Expressly Disavows Jurisdictional 
Immunity For Commercial Enterprises. 

Article XV(3) of the Friendship Treaty states:   

No enterprise of either Party which is publicly owned or controlled 
shall, if it engages in commercial, manufacturing, processing, ship-
ping or other business activities within the territories of the other Par-
ty, claim or enjoy, either for itself or for its property, immunity therein 
from taxation, suit, execution of judgment or other liability to which 
privately owned and controlled enterprises are subject therein.  

Friendship Treaty, art. XV(3), 1 U.S.T. 785.  Simply stated, Article XV(3) 

provides that an entity owned by the government of Ireland shall not “claim or 

enjoy” immunity in the United States if it engages in commercial activity in the 

United States.  In those circumstances, the government-owned entity shall be 

subject to the same liability as a company not owned by the government of Ireland.  

Id.  Article XV(3) applies to the Bank:  the Bank is government-owned; the Bank 
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engages in commercial activity in the United States; and privately owned entities 

are subject to breach of contract actions in the United States.3   

Although this Court has not addressed the Friendship Treaty in the FSIA 

context, other federal courts have recognized the Friendship Treaty both (a) is a 

pre-existing international agreement for purposes of Section 1604, and (b) contains 

an express immunity waiver for purposes of Section 1605(a)(1).  In Colonial Bank 

v. Compagnie Generale Maritime et Financiere, 645 F. Supp. 1457 (S.D.N.Y. 

1986), the court acknowledged that the Friendship Treaty “expressly disavow[s] 

immunity for publicly-owned enterprises engaged in commercial activities” for 

purposes of Section 1604.  645 F. Supp. at 1460-61 & n.6.  In Gibbons v. Udaras 

na Gaeltachta, 549 F. Supp. 1094 (S.D.N.Y. 1982), the court held that Article 

XV(3) of the Friendship Treaty “is undoubtedly a ‘waiver’ of immunity within the 

meaning of § 1605(a)(1).”  549 F. Supp. at 1107 n.4. 

                                                 
3 If the Bank were privately owned, it would be subject to this suit in United States 
courts.  See Note Purchase Agreement § 19.5 (JA1-71-72); see also Roby v. Corp. 
of Lloyd’s, 996 F.2d 1353, 1362-63 (2d Cir. 1993) (enforcing international choice 
of law provisions), cert. denied, 510 U.S. 945 (1993); Freeford Ltd. v. Pendleton, 
857 N.Y.S.2d 62, 63-67 (1st Dep’t 2008) (forum selections clauses among foreign 
parties are enforceable).  In the district court, the Bank argued that if it were 
privately owned, it could not be sued in federal court by Fir Tree because Fir Tree 
is a foreign entity.  SPA-15.  The Agreement contemplates this issue and permits 
suit in New York state courts.  JA1-71-72. 
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Courts interpreting other treaties containing very similar language have 

found the language waives immunity.  In Berkovitz v. Islamic Republic of Iran, 735 

F.2d 329 (9th Cir. 1984), the court interpreted the Treaty of Amity between the 

United States and Iran, which contained waiver language that was nearly identical 

to the Friendship Treaty.  The court held that the Treaty of Amity waived 

sovereign immunity for enterprises of Iran, but not for Iran itself.  Id. at 333; see 

also Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438, 452 

(D.C. Cir. 1990) (United States-Iran Treaty of Amity waived immunity of 

government-owned enterprises); Calgarth Invs., Ltd. v. Bank Saderat Iran, No. 95 

Civ. 5332 (MBM), 1996 WL 204470, at *3 (S.D.N.Y. Apr. 26, 1996) (Treaty of 

Amity “waives the sovereign immunity of government agencies of either country 

that engage in commercial activities” within the other country.). 

The Friendship Treaty unambiguously provides that Ireland’s commercial 

enterprises, such as the Bank, may not claim or enjoy immunity from suit. 

C. The Treaty Waiver Is Not Limited To United States Nationals. 

Despite the Friendship Treaty’s clear language and with no supporting 

precedent, the district court held the Treaty inapplicable because Plaintiffs are 
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Cayman Island entities.  SPA-16-17.4  The court held the Friendship Treaty 

benefits only the United States, Ireland, and their citizens.  SPA-16. 

The district court misinterpreted Article XV(3).  That Article does not grant 

rights to parties wishing to sue the governmental signatories or their 

instrumentalities.  Rather, in Article XV(3), Ireland and the United States agreed 

that the commercial entities they own are not immune from suit.  The Treaty does 

not grant plaintiffs a substantive right.  Instead, Ireland waives any immunity 

defense of its commercial enterprises, such as the Bank.5 

                                                 
4 The district court quoted Sampson v. Fed. Republic of Germany, 250 F.3d 1145 
(7th Cir. 2001), for the proposition “courts rarely find that a nation has waived its 
sovereign immunity, particularly with respect to suits brought by third parties, 
without strong evidence that this is what the foreign state intended.”  Id. at 1150 
(quoting Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370, 377 (7th 
Cir. 1985)).  This quote and these cases are inapposite.  In Sampson, Germany had 
not entered into any treaty or other international agreement waiving immunity and 
had not indicated an intent to be subject to suit in United States courts.  Id.  The 
statements on which the plaintiff in that case relied demonstrated Germany 
recognized its actions violated international law but did not waive immunity.  Id. at 
1051.  In Frolova, the court referred to cases involving implied waiver by contract.  
761 F.2d at 377.  The court specifically recognized that, as here, foreign states may 
explicitly waive immunity by treaty. Id. at 378 n.11. 

5 The district court’s reliance on Jet Traders Inv. Corp. v. Tekair, Ltd., 89 F.R.D. 
560, 567 (D. Del. 1981), for the proposition Fir Tree, as Cayman Islands entities, 
cannot assert rights under the Treaty, is misplaced.  In Jet Traders, an Angolan 
company moved to intervene in the litigation, contending that an international 
convention conferred upon it an unconditional right to intervene.  Id.  The court 
held that because Angola was not a signatory to the convention and had never 
formally adhered to the convention, the Angolan company could claim no rights 

[Footnote continued on next page] 
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The FSIA codified the restrictive theory of immunity and granted foreign 

sovereigns and their instrumentalities a jurisdictional defense to suits in the United 

States.  As the Supreme Court has made clear, under this theory, “sovereign 

immunity is an affirmative defense that must be specially pleaded” by the party 

claiming immunity.  Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 488-

89, 494 n.20 (1983).  The Friendship Treaty waives this defense for publicly 

owned Irish enterprises engaged in commercial activity in the United States and 

permits such companies to conduct business in the United States on a comparable 

basis with United States businesses.  The same applies to publicly owned United 

States enterprises operating in Ireland.  See Sumitomo Shoji Am., Inc. v. Avagliano, 

457 U.S. 176, 186-88 (1982) (purpose of post-World War II friendship treaties was 

“to assure [foreign corporations] the right to conduct business on an equal basis 

without suffering discrimination based on their alienage”). 

Whether the Bank is immune from Fir Tree’s suit has nothing to do with Fir 

Tree’s identity, but only with whether the Bank has engaged in commercial activity 

in the United States.  Article XV(3) contains no reference to the plaintiff’s 

nationality. 

                                                                          
[Footnote continued from previous page] 

under the convention.  Id.  Here, Fir Tree is not claiming affirmative rights under 
the Friendship Treaty. 
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The district court ignored the Friendship Treaty’s language and the choices 

its drafters made.  Many provisions of the Friendship Treaty grant rights to 

“nationals of either Party” or to “nationals and companies of either Party.”  For 

example, Article IV(1) provides that “[n]ationals of either Party shall be accorded 

national treatment in the application of laws and regulations within the territories 

of the other Party.”  Other Friendship Treaty provisions expressly grant rights to 

United States and Irish nationals or companies, including Articles I(1)-(2), II(1)-

(2), III(1), IV(1)-(2), V, VI(1)-(3), VII(1)-(3), VIII(1)-(3), IX(1)-(2), X, XI, XII(3), 

XIII(2), XIV(1)-(2), XVI(2), XVII(3), and XIX.   

Article XV(3) is drafted differently.  It does not grant rights to the nationals 

of either party.  Instead, Article XV(3) waives an affirmative defense of the 

signatories.  It provides that no entity owned by either of the parties to the Treaty 

shall “claim or enjoy” immunity.  The Treaty language is similar to the FSIA’s 

Section 1604 which refers to immunity waiver but likewise contains no 

requirement that suits be brought by United States citizens.   

Courts in this country are open to foreign nationals.  Article XV(3) does not  

limit who may bring suit against Irish instrumentalities engaged in commercial 

activity in the United States.  As a result, the proper interpretation is that there is 

no such limitation.  The Supreme Court has stated, “[where] Congress includes 

particular language in one section of a statute but omits it in another section of the 
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same Act, it is generally presumed that Congress acts intentionally and purposely 

in the disparate inclusion or exclusion.”  Russello v. United States, 464 U.S. 16, 23 

(1983) (internal citations omitted).  Treaties are construed in the same manner as 

statutes.  See Medellin v. Texas, 552 U.S. 491, 506 (2008); Senator Linie Gmbh & 

Co. Kg v. Sunway Line, Inc., 291 F.3d 145, 153 n.7 (2d Cir. 2002).  It was error for 

the district court to limit Article XV(3) to the parties and their nationals.  Ireland 

expressly waived the Bank’s immunity by the terms of the Friendship Treaty. 

II. The Bank Waived Jurisdictional Immunity In The Note Purchase 
Agreement. 

The district court erred as a matter of law in holding that the Bank did not 

waive jurisdictional immunity when it consented to jurisdiction in New York.  The 

district court reasoned there was no post-nationalization evidence the Irish 

government intended to waive such immunity.  The district court determined that 

once Ireland acquired the Bank’s stock, the Bank was no longer bound by its 

consent to New York jurisdiction.   

No authority supports the district court’s conclusion.  To the contrary, the 

Irish government’s accession to ownership of the Bank’s stock does not alter the 

enforceability of the Agreement, including the jurisdiction and choice of law 

provisions.  The district court acknowledged that the Bank remains liable to repay 

the Notes.  The Bank is likewise bound by the other provisions of the Agreement 
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and has continued to make regular interest payments thereunder.  The change in 

stock ownership did not make Sections 19.5 and 19.7 of the Agreement vanish. 

A. The Bank Irrevocably And Unconditionally Submitted To 
Jurisdiction In The United States. 

Section 19.5 of the Note Purchase Agreement states in relevant part: 

Section 19.5.  Jurisdiction and Process.  The Company [i.e., the Bank] 
agrees that any legal action or proceeding arising out of or relating to 
this Agreement or the Notes or any other document executed in con-
nection herewith, . . ., for breach hereof or thereof, . . ., may be 
brought in the courts of the State of New York or the United States 
District Court for the Southern District of New York . . ., and the 
Company hereby irrevocably and unconditionally submits to the non-
exclusive jurisdiction of such courts for purposes of any such legal ac-
tion or proceeding. 

The Bank’s acceptance of jurisdiction assured Note purchasers that despite 

buying debt of a foreign issuer, they would have remedies in the United States.  

Also in Section 19.5, the Bank appointed an agent to accept service of process in 

New York and waived any objection it might have to venue in the United States.  

Section 19.7 of the Agreement further provides New York law governs the 

Agreement and the Notes.  Enforcing these provisions allows foreign issuers to 

access United States capital markets.  Otherwise, foreign issuers would find United 

States investors reluctant to purchase their instruments.  See Elliott Assocs., L.P. v. 

Banco de la Nacion, 194 F.3d 363, 380 (2d Cir. 1999) (recognizing importance of 

protecting the market for foreign investment). 
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Singly and together, Sections 19.5 and 19.7 waive immunity from suit in the 

United States.  As this Court has recognized, a foreign entity waives jurisdictional 

immunity (either explicitly or implicitly) by agreeing to choice of law, choice of 

venue, and consent to jurisdiction clauses such as those in the Agreement.  For 

example, in Shapiro v. Republic of Bolivia, 930 F.2d 1013, 1018 (2d Cir. 1991), 

this Court recognized that a choice of law provision calling for the application of 

United States law is an implied waiver of sovereign immunity under Section 

1605(a)(1).  See also Seetransport Wiking Trader v. Navimpex Centrala Navala, 

989 F.2d 572, 578-79 (2d Cir. 1993) (instrumentality of foreign state waived 

immunity where it must have contemplated the involvement of United States 

courts to enforce arbitral award); Eckert Int’l, Inc. v. Gov’t of the Sovereign 

Democratic Republic of Fiji, 32 F.3d 77, 80 (4th Cir. 1994) (defendant waived 

immunity by entering into contract requiring agreement to be interpreted according 

to Virginia law).  Accordingly, the Bank waived immunity from suit in the United 

States by agreeing to Sections 19.5 and 19.7 of the Agreement. 

B. The Irish Government’s Accession To Ownership Of The Bank’s 
Stock Does Not Alter The Enforceability Of The Bank’s 
Contractual Commitments. 

The district court acknowledged that the Bank had agreed to Sections 19.5 

and 19.7, but held that post-nationalization these provisions did not waive 
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jurisdictional immunity under the FSIA.  This holding reflects a misunderstanding 

of the FSIA and should be reversed.   

1. The Bank That Agreed To United States Jurisdiction Is The 
Defendant. 

The Bank (and not the Republic of Ireland) is the defendant.  The Bank 

satisfies the FSIA’s definition of “foreign state” by qualifying as an “agency or 

instrumentality” of a foreign state.  28 U.S.C. § 1603(a), (b).  An “agency or 

instrumentality” is any separate legal corporation a majority of whose shares are 

owned by a foreign state or political subdivision thereof.  Id.  The Bank is a 

separate legal entity, and its actions (not solely the acts of the Irish government) 

can serve as the basis for an exception to FSIA immunity.  See, e.g., Seetransport, 

989 F.2d at 577, 579 (instrumentality’s actions determine whether instrumentality 

waived immunity). 

The instant before Ireland acquired the Bank’s stock, the Bank was subject 

to suit in the United States.  The Irish government’s acquisition of that stock did 

not discharge the Bank from commitments in its pre-existing contracts.  The 

United States Supreme Court has stated unequivocally that “[t]he language and 

history of the FSIA clearly establish that the Act was not intended to affect the 

substantive law determining the liability of a foreign state or instrumentality.”  

First Nat’l City Bank v. Banco Para El Comercio Exterior De Cuba, 462 U.S. 611, 

620 (1983).  The Bank is bound by its pre-nationalization contracts.  The Bank 
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acknowledges this fact by continuing to make interest payments under the Notes to 

Fir Tree. 

We are aware of no case that addresses specifically whether pre-

nationalization consent to jurisdiction and choice of New York law constitute 

immunity waivers after nationalization.  In analogous circumstances, however, 

courts have accepted the principle that waiver language binds successors.  For 

example, in Aguas Lenders Recovery Group LLC v. Suez, S.A., 585 F.3d 696 (2d 

Cir. 2009), a governmental entity succeeded to a private entity’s interests.  This 

Court held that the forum selection clauses in the predecessor’s agreements bound 

the sovereign successor.  Id. at 701.  The successorship doctrine “prevents parties 

to contracts from using evasive, formalistic means lacking economic substance to 

escape” pre-nationalization contractual obligations.  Id.  This Court stated there is 

“no reason to treat forum selection provisions differently from other contractual 

obligations.”  Id.   

Similarly, in Belize Telecom Ltd. v. Government of Belize, the government of 

Belize took the assignment of a Share Pledge Agreement that contained a venue 

provision calling for suit in the United States.  No. 05-20470-CIV, 2005 WL 

5643879, at *6, *12-13 (S.D. Fla. Aug. 17, 2005), rev’d in part on other grounds, 

528 F.3d 1298 (11th Cir. 2008).  The court held that the Belizean government was 

not immune from the court’s jurisdiction because it waived sovereign immunity 
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when it took the assignment.  Id. at *12-13; see also Boeing Co. v. EgyptAir (In re 

Air Crash near Nantucket Island, Mass., on Oct. 31, 1999), 392 F. Supp. 2d 461, 

469 (E.D.N.Y. 2005) (“As EgyptAir’s subrogee, MISR is subject to jurisdiction 

under the waiver exception since it stands in EgyptAir’s shoes; thus, it is bound by 

EgyptAir’s express waiver of sovereign immunity in its Foreign Air Carrier 

Permit”), aff’d in part, No. 05-5986-CV, 2007 WL 1315716 (2d Cir. May 7, 2007). 

These cases stand for the principle that pre-nationalization waivers and other 

contract provisions continue to bind governmental corporate successors.  In these 

cases, where the obligations transferred to a different entity, the courts found the 

obligations continued to bind the successor entity.   

In this case, there was no assignment.  The same party that agreed to be sued 

in the United States – Anglo Irish – was and remains the obligor of the Notes.  Fir 

Tree seeks only to hold Anglo Irish to the agreements it made voluntarily.  The 

defendant in this suit remains Anglo Irish, and Anglo Irish has consented to 

jurisdiction in New York.  Although the Bank now qualifies as a “foreign state” 

under the FSIA, the Bank’s contractual commitments remain unchanged, even 

after the Irish government acquired the Bank’s shares. 

When a corporation’s ownership changes, the corporation’s prior contracts 

remain binding.  Here, Ireland acquired the Bank’s shares knowing the Bank did 

business in the United States and had consented to jurisdiction here.  It acquired all 
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of the Bank’s rights and obligations, including the Bank’s consent to jurisdiction in 

the United States.  Accordingly, Sections 19.5 and 19.7 continue to bind the Bank 

and constitute waivers of immunity. 

2. The FSIA Does Not Protect Private or Commercial Acts. 

The FSIA’s codification of the restrictive theory of sovereign immunity and 

case law further support Fir Tree’s position that a sovereign’s acquisition of a 

private company’s shares does not change the legal effect of the company’s pre-

nationalization conduct.   

The restrictive theory of sovereign immunity confines immunity to suits 

involving a state’s sovereign or public acts, not acts that are private or commercial 

in character.  28 U.S.C. § 1602 (international law provides “states are not immune 

from the jurisdiction of foreign courts insofar as their commercial activities are 

concerned”); Verlinden, 461 U.S. at 487 (summarizing the restrictive theory of 

immunity).  Ignoring a private entity’s pre-nationalization contractual 

commitments contradicts the FSIA’s purpose of immunizing only sovereign or 

public acts.   

The Bank’s sale of debt and acceptance of jurisdiction in New York were 

private acts.  The fact that the Irish government now owns all the shares of the 

Bank does not change the private and commercial nature of the Agreement, and the 
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Bank is not immune from suits arising from the Agreement in which it accepted 

jurisdiction in the United States.   

Nothing in the FSIA or case law supports an interpretation of the FSIA that 

would allow foreign sovereigns to immunize a private company’s acts by acquiring 

its shares.  In fact, as the district court noted, “[c]ourts have found no immunity 

where a private entity breached an agreement or defrauded an investor and was 

later nationalized by a foreign government.”  SPA-23, n.9 (citing Daly v. Castro 

Llanes, 30 F. Supp. 2d 407, 417 (S.D.N.Y. 1998) and Nordberg v. Granfmanciera, 

S.A. (In re Chase & Sanborn Corp.), 835 F.2d 1341, 1347-48 (11th Cir. 1988), 

rev’d on other grounds, 492 U.S. 33 (1989)).  As the Supreme Court long ago 

observed “when a government becomes a partner in any trading company, it 

devests itself, so far as concerns the transactions of that company, of its sovereign 

character, and takes that of a private citizen.  Instead of communicating to the 

company its privileges and its prerogatives, it descends to a level with those with 

whom it associates itself, and takes the character which belongs to its associates, 

and to the business which is to be transacted.”  Bank of United States v. Planters’ 

Bank of Georgia, 22 U.S. (9 Wheat.) 904, 907 (1824).   

These cases establish that pre-nationalization acts continue to have legal 

significance without change post-nationalization.  The foreign instrumentality 

remains responsible for its pre-nationalization conduct.  The Bank’s status as a 
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foreign state instrumentality at the commencement of this lawsuit does not absolve 

it of responsibility for actions that took place before nationalization.  Here, the 

Bank accepted jurisdiction of the United States courts when it sold the Notes, and 

the Bank cannot turn back the clock and avoid the consequence of its actions.  See 

Callejo v. Bancomer, S.A., 764 F.2d 1101, 1109 (5th Cir. 1985) (nationalization 

after defendant sold certificates of deposit as a private entity was “irrelevant”).    

III. The Bank Is Not Immune Because Fir Tree’s Claim Is Based Upon 
Commercial Activity The Bank Carried On In The United States. 

Even if the Bank did not waive immunity by Treaty or by contract, Fir 

Tree’s claim is “based upon” commercial activity the Bank carried on in the United 

States; therefore, Fir Tree’s claim satisfies an exception to jurisdictional immunity 

under the FSIA.   

FSIA Section 1605(a)(2) provides that a foreign state is not immune in any 

case: 

in which the action is based [i] upon a commercial activity carried on 
in the United States by the foreign state; or [ii] upon an act performed 
in the United States in connection with a commercial activity of the 
foreign state elsewhere; or [iii] upon an act outside the territory of the 
United States in connection with a commercial activity of the foreign 
state elsewhere and that act causes a direct effect in the United States.  

 28 U.S.C. § 1605(a)(2) (clause numbers added).   
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The district court agreed with Fir Tree that the Bank’s acts involved 

commercial activity, rather than sovereign activity.6  Nonetheless, the court 

rejected jurisdiction under Section 1605(a)(2)’s first clause.  The court concluded 

the claims were not “based upon” domestic commercial activity because all the 

elements of Fir Tree’s contract action cannot be proven solely by commercial 

activity in the United States by the Bank.  SPA-30-32.7  In the alternative, the court 

reached the merits of Fir Tree’s complaint and ruled that the Bank’s sale of its 

United States assets would not breach Section 9.3 even if considered as part of the 

Bank’s global liquidation.  SPA-32.  These rulings were error.  Fir Tree’s claim 

satisfies the first clause of the commercial activity exception, and the Bank is not 

immune from jurisdiction. 

                                                 
6 Many of the Bank’s decisions were influenced, monitored, or directed by the 
Irish government.  In the district court, the Bank argued that its governmental 
purpose meant that its actions were not commercial activity.  The district court 
correctly rejected this argument.  SPA-24-26.  The district court followed the 
statute, which provides that the “commercial character of an activity shall be 
determined by reference to the nature of the course of conduct or particular 
transaction or act, rather than by reference to its purpose.”  28 U.S.C. § 1603(d).  

7 The district court noted that Fir Tree’s counsel agreed that the Bank would not be 
in breach of Section 9.3 of the Agreement if the only assets being sold were the 
United States assets.  SPA-31.  This is correct.  In this case, however, the sale of 
the United States assets is part of the Bank’s global liquidation plan and comes 
after the Bank has already sold large amounts of its assets and no longer functions 
as a bank.  As explained below, these qualitative and quantitative changes trigger 
Section 9.3. 
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A. A Claim Is “Based Upon” Commercial Activity If There Is A 
Significant Nexus Between The Claim And The Commercial 
Activity Carried On In The United States. 

To determine if a claim is based upon commercial activity in the United 

States, the court must define the claim, evaluate the commercial activity in the 

United States, and determine whether there is a sufficient nexus between the two 

such that the claim is “based upon” the commercial activity.  In Saudi Arabia v. 

Nelson, 507 U.S. 349, 356-57 (1993), the Supreme Court stated “[w]e begin our 

analysis [of the commercial activity exception] by identifying the particular 

conduct on which [plaintiffs’] action is ‘based’ for purposes of the [FSIA].”  The 

Court explained that “[i]n denoting conduct that forms the ‘basis,’ or ‘foundation,’ 

for a claim, the phrase is read most naturally to mean those elements of a claim 

that, if proven, would entitle a plaintiff to relief under his theory of the case.”   Id. 

at 357 (citations omitted).8   

                                                 
8 The district court emphasized this statement in concluding that under the first 
clause, all elements of the claim must be proven solely by commercial activity in 
the United States.  SPA-28.  The district court’s conclusion, however, is not 
supported by the statutory language or case law.  In Nelson, the Supreme Court 
held that the activity in question was sovereign in nature and thus did not reach the 
issue whether there had to be a complete nexus between the claim and commercial 
activity in the United States.  507 U.S. at 356.  None of the opinions in Nelson 
adopted such an interpretation, even though the claims in that case involved 
activity both in the United States and in Saudi Arabia.  
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Fir Tree’s claim is that there is a valid contract (the Note Purchase 

Agreement) between the parties and the Bank’s planned sale of all or substantially 

all of its assets, both worldwide and in the United States, breaches that contract.  

The claim is “based upon” the Bank’s prolonged commercial activity in the United 

States, which includes the sale of the Notes in this country, as well as its sale of its 

United States assets without making arrangements for a purchaser to assume the 

obligation to pay the Notes.  As a commercial bank, Anglo Irish is a prototypical 

commercial entity. 

This Court’s prior decisions require a degree of closeness between the acts 

giving rise to the claim and the domestic commercial activity that is “considerably 

greater than common law causation requirements.”  Kensington Int’l Ltd. v. Itoua, 

505 F.3d 147, 155 (2d Cir. 2007) (internal quotation omitted).  “This ‘degree of 

closeness’ must exist between the commercial activity and the gravamen of the 

plaintiff’s complaint.”  Id. at 156 (citing Garb v. Republic of Poland, 440 F.3d 579, 

586 (2d Cir. 2006)).  Furthermore, “based upon” requires “a significant nexus 

between the commercial activity in this country upon which the exception is based 

and a plaintiff’s cause of action.”  Id. at 155 (emphasis and quotation omitted). 

While the commercial activity exception requires a significant nexus, there 

does not need to be a complete nexus between the claim and the defendant’s 

domestic commercial activity.  The statute defines “commercial activity carried on 
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in the United States by a foreign state” as “commercial activity carried on by such 

state and having substantial contact with the United States.”  28 U.S.C. § 1603(e) 

(emphasis added).  The statute does not require the commercial activity forming 

the basis of the claim to have occurred exclusively in this country – only that there 

be “substantial contact.”  In its Report on the FSIA, the House Judiciary 

Committee explained that the commercial activity exception to immunity “includes 

cases based on commercial transactions performed in whole or in part in the 

United States.”  H.R. Rep. No. 94-1487, at 17 (1976), reprinted in 1976 

U.S.C.C.A.N. 6604, 6615 (emphasis added).  Fir Tree’s claim satisfies the nexus 

requirement.   

B. Fir Tree’s Claim Is Based Upon Commercial Activity The Bank 
Carried On In The United States. 

Fir Tree’s breach-of-contract claim has a significant nexus with, i.e. is 

“based upon,” the Bank’s commercial activity in the United States in two respects:  

(1) the claim is to enforce the Notes and the Agreement, which were formed, were 

executed, and require performance in the United States; and (2) the Bank’s sale of 

its United States assets as part of the Bank’s liquidation plan violates Section 9.3 of 

the Agreement, which prohibits a sale of the Bank’s assets as an entirety or 

substantially as an entirety unless a transferee assumes the Bank’s obligations 

under the Notes and the Agreement.  While some of the Bank’s actions have 

occurred in Ireland and elsewhere, Fir Tree’s claim is based upon the Bank’s 
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extensive commercial activity, which has substantial contact with the United 

States.   

1. The Claim Is Based Upon The Sale Of Notes In The United 
States. 

Fir Tree’s claim is for breach of the Note Purchase Agreement by which 

Anglo Irish sold $200 million of Notes in the United States.  Not only has the 

Supreme Court held that the issuance of debt instruments is a commercial activity,  

Republic of Argentina v. Weltover, Inc., 504 U.S. 607, 614-17 (1992); see also 

Shapiro, 930 F.2d at 1020 (issuing debt is a commercial activity), but incurring 

indebtedness in the United States also is listed within the definition of “commercial 

activity carried on in the United States by a foreign state” – the operative phrase in 

the first clause of the commercial activity exception, see H.R. Rep. No. 94-1487, at 

17 (1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6615 (definition includes 

“indebtedness incurred by a foreign state which negotiates or executes a loan 

agreement in the United States”). 

The Notes issued in this case have substantial contact with the United States.  

The Bank entered the United States capital markets, executed the Agreement, and 

issued the Notes in an aggregate principal amount of $200 million to United States 

investors in a transaction that closed in Chicago, Illinois.  The Notes are governed 

by New York law and entitle their holders to payments of principal and interest in 

the United States.   
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The district court held that the sale of the Notes did not constitute 

commercial activity for FSIA purposes because the Notes were sold pre-

nationalization. The district court concluded pre-nationalization conduct did not 

constitute commercial activity because the Bank was not a foreign state at the time 

it issued the Notes.  In support of its conclusion, the district court cited this Court’s 

decision in Anglo-Iberia Underwriting Management Co. v. P.T. Jamsostek 

(Persero), 600 F.3d 171 (2d Cir. 2010), which itself cited Garb v. Republic of 

Poland, 440 F.3d 579 (2d Cir. 2006).  The district court emphasized that Fir Tree 

“must identify the act of the foreign sovereign [s]tate that serves as the basis for 

plaintiffs’ claims” and the sale of the notes was not an act of a foreign sovereign.  

SPA-21 (citing Anglo-Iberia, 600 F.3d at 177 (citing Garb, 440 F.3d at 586)).   

Neither Anglo-Iberia nor Garb support the district court’s ruling.  In Garb, 

this Court had no occasion to consider pre-nationalization conduct.  That case 

involved the activity of the “foreign sovereign [s]tate.”  Garb, 440 F.3d at 582.   

Likewise, Anglo-Iberia did not involve pre-nationalization conduct.  See generally 

Anglo-Iberia, 600 F.3d 171.  The district court relied on language from these cases 

to require that the commercial activity be activity of the foreign sovereign state, 

but there was no issue in either case about whether pre-nationalization conduct was 

relevant.   
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Instead, the statute directs attention to the conduct of the “foreign state,” 

which can include a foreign sovereign state or an instrumentality.  28 U.S.C. 

§§ 1603, 1605(a)(2).  In Anglo-Iberia, this Court recognized that an 

instrumentality’s conduct matters for jurisdiction and analyzed the 

instrumentality’s conduct to determine whether the commercial activity exception 

applied.  600 F.3d at 177 (“We thus look to whether the actions [the 

instrumentality] performs” are commercial activity.).  In this case, before and after 

nationalization, the Bank engaged in commercial activity in connection with the 

Notes.  The Bank has continued to honor its interest payment obligations and 

recognizes the Notes are binding on it as a post-nationalization instrumentality. 

The district court also stated the Bank’s pre-nationalization conduct was 

irrelevant to the commercial activity exception because the statute is phrased in the 

present tense, which purportedly suggests Congress did not intend courts to 

consider activities carried on by a private entity before it was nationalized.  SPA-

22-23.  This interpretation contradicts the reasoning of other courts applying the 

FSIA.  For example, in Braka v. Bancomer, S.A., the court considered the 

nationalized bank’s pre-nationalization issuance of CDs as activity that gave rise to 

the plaintiff’s claim.  589 F. Supp. 1465, 1469 (S.D.N.Y. 1984), aff’d 762 F.2d 222 

(2d Cir. 1985) (affirming on basis of act of state doctrine and declining to address 

FSIA immunity); see also Callejo, 764 F.2d at 1109 (looking to defendant’s pre-
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nationalization issuance of CDs and stating, “[t]he fact that Bancomer was later 

nationalized is, in the current context, irrelevant”).  Separately in the opinion, the 

district court acknowledged this line of precedent.  SPA-21-22, n.7.  

Moreover, ignoring a private company’s pre-nationalization commercial 

conduct contradicts the FSIA’s purpose of immunizing only sovereign or public 

acts.  The fact that the Irish government now owns all the shares of the Bank does 

not change the private, commercial nature of the Notes and the Agreement. The 

fact that the acts were pre-nationalization confirms their commercial, rather than 

sovereign, nature.   See First Nat’l City Bank, 462 U.S. at 620 (“The language and 

history of the FSIA clearly establish that the Act was not intended to affect the 

substantive law determining the liability of a foreign state or instrumentality.” 

(citing 28 U.S.C. § 1606)).  Nothing in the FSIA or case law allows foreign 

sovereigns to immunize a private company’s obligations and liability by acquiring 

its shares.  By the district court’s reasoning, the Bank lawfully could have walked 

away from pre-nationalization contracts entered into in the United States which 

may be breached by post-nationalization conduct occurring partially outside the 

United States.  It could claim immunity from suit under the first clause of the 

commercial activity exception on the ground that the pre-nationalization actions of 

the Bank were not commercial activity of a foreign state instrumentality, and thus 

could not support jurisdiction. 
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The Bank’s pre-nationalization actions constitute commercial activity 

carried on in the United States by the Bank.  Fir Tree’s action seeks to enforce the 

Agreement, which was formed in the United States when the Notes were issued.  

The issuance of the Notes in the United States is sufficient to constitute 

commercial activity having substantial contact with the United States such that the 

defendant-issuer is “subject to the jurisdiction of United States courts for the 

purpose of enforcing the Notes.”  Shapiro, 930 F.2d at 1020.  Thus, a significant 

nexus exists between Fir Tree’s claim, on the one hand, and the Agreement and the 

Notes, on the other hand.  

2. The Claim Is Based Upon The Bank’s Sale Of Its United 
State Assets As Part Of Its Plan To Liquidate. 

Fir Tree claims the Bank is breaching Section 9.3 of the Agreement by 

selling all or substantially all of its assets without providing for a solvent entity to 

assume the Notes.  JA-7-1879.  This claim is based on the Bank’s sale of its United 

States assets as part of the Bank’s plan to liquidate and cease operations.   

Despite the early stage of the litigation and the district court’s refusal to 

permit discovery, evidence showed that the Bank has adopted a plan to liquidate 

and cease to exist.  The sale of its billions of dollars of United States assets is one 

part of that plan.  The plan commenced when the Bank adopted a restructuring plan 

that called for the disposition of a majority of its assets, with an intention to remain 

as a smaller “good bank.”  Pursuant to that plan, the Bank sold €33.8 billion of 
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assets to the National Asset Management Agency.  The Bank’s plan evolved; and, 

by 2011, the Bank had resolved to sell everything and shut down.  This conduct 

constitutes the sale of all or substantially all of the Bank’s assets, which triggers 

the Bank’s obligations in Section 9.3 to ensure a purchaser of its assets assumes the 

Bank’s liabilities under the Notes.  The Bank has not satisfied these obligations. 

The Bank already has sold, or imminently will have sold, well more than 

half of the assets it held at the end of 2009, and it has resolved to sell the rest as 

promptly as conditions permit.  JA10-2813-2819, 2890.  One major portion of that 

liquidation plan – and the latest – is the Bank’s sale of its United States assets.  As 

Mr. Bradley testified, that asset sale is the last large portfolio the Bank has to sell.  

JA10-2890. 

The Bank’s asset sales are outside of the ordinary course of its business.  

The Bank has qualitatively changed its character and no longer functions as a bank.  

It no longer takes deposits, makes no loans (other than pursuant to existing 

commitments), has closed some branches and sold others, and has embarked on a 

plan to go out of business.  JA10-2823-2830.  After the sale of its United States 

assets, the Bank will continue to sell off its remaining assets.  JA10-2890.   

The district court held that Fir Tree’s claim based on the Bank’s plan to sell 

all of the Bank’s assets, including its United States assets, was not based on 

commercial activity carried on in the United States.  SPA-30-32.  In reaching that 
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conclusion, the district court applied an improperly narrow view of the FSIA’s 

nexus requirement.  In the alternative, the court improperly reached the merits of 

Fir Tree’s complaint and erroneously concluded that the Bank’s sale of its United 

States assets does not breach Section 9.3 of the Agreement, even if aggregated with 

asset sales outside the United States.  SPA-32. 

The district court applied an improperly narrow nexus requirement.  Relying 

primarily on a district court decision citing the Supreme Court’s decision in 

Nelson, the district court held that under the FSIA it was Fir Tree’s burden to show 

that the Bank “‘performed acts in the United States that, if proven, would entitle 

[plaintiffs] to relief.’”  SPA-29 (citing Murphy v. Korea Asset Mgmt. Corp., 421 F. 

Supp. 2d 627, 647-48 (S.D.N.Y. 2005)) (bracketed text provided by district court).  

The district court concluded Fir Tree must show each element of its claim could be 

proven by commercial activity in the United States – “no more and no less.”  If the 

claim depended on proof of actions that took place outside the United States, as 

well as within it, the district court held the claim was not based on commercial 

activity in the United States.  SPA-32. 

The district court’s rigid nexus requirement misstates the law.  See supra pp. 

34-36.  The FSIA requires only that the claim be based on commercial activity 

having “substantial contact” with the United States.  28 U.S.C. § 1603(e).  The 

statute does not require there to be a complete overlap between the claim and the 
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commercial activity.  The House Judiciary Committee’s Report on the FSIA 

expressed the same view – the first clause of the commercial activity exception to 

immunity “includes cases based on commercial transactions performed in whole or 

in part in the United States.”  H.R. Rep. No. 94-1487, at 17 (1976), reprinted in 

1976 U.S.C.C.A.N. 6604, 6615 (emphasis added).  Thus, the district court’s 

approach is inconsistent with the statute and Congressional intent.9   

The Bank is not immune from claims based at least in part on commercial 

activity having substantial contact with the United States.  The Bank’s worldwide 

asset sale, a large portion of which is activity in the United States, is “commercial 

activity carried on by [the foreign state] and having substantial contact with the 

United States,”  28 U.S.C. § 1603(e), as the statute requires.  As a result, Fir Tree’s 

claim satisfies the commercial activity exception. 

The district court also went astray in alternatively ruling that even if the 

Bank’s United States asset sales were considered with the Bank’s overseas 

                                                 
9 The Court relied on Murphy, which does not hold a plaintiff’s claims must be 
based solely on commercial activity in the United States.  First, in Murphy, the 
court found that there was no evidence that the defendant performed any act in the 
United States, 421 F. Supp. 2d at 648, so the question whether activity in the 
United States had to be enough on its own to establish liability was not presented.  
Second, such an interpretation would contradict the statute and this Court’s 
precedent holding that there need only be a “significant nexus” – not a complete 
nexus. 
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transactions, “the threshold set in Section 9.3 of the NPA would not be reached.”  

SPA-32.  In effect, the district court granted a motion to dismiss that Anglo Irish 

never filed.  In doing so, the court erred as a matter of law, ignoring New York law 

interpreting covenants like Section 9.3 to protect lenders from a borrower 

conducting a series of individual asset sales pursuant to an overall plan of 

liquidation.   

Fir Tree presented evidence that the Bank’s sale of its United States assets is 

part of the Bank’s liquidation plan, that the Bank’s sale of assets “as an entirety or 

substantially as an entirety” triggers Section 9.3 of the Agreement, and that the 

Bank breached Section 9.3 by not satisfying the conditions of that section.   Under 

New York law, the sale of assets pursuant to a plan to dispose of all or 

substantially all of a company’s assets, triggers obligations in a clause such as 

Section 9.3.  The party claiming a breach does not need to meet a particular 

percentage threshold. 

New York law is well developed on this point, as transaction documents 

often contain clauses prohibiting a borrower from selling its assets without making 

satisfactory provisions for paying the debt.10  In Sharon Steel Corp., this Court 

                                                 
10 Many of the New York cases address clauses dealing with the sale of 
“substantially all” of a company’s assets, whereas the Note Purchase Agreement 
concerns sales “substantially as an entirety.”  This difference in language is of no 

[Footnote continued on next page] 
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interpreted such a “successor obligor” provision as protecting lenders’ interests.  

691 F.2d 1039, 1050.  This Court explained that successor obligor clauses provide 

assurances that the debtor’s financial characteristics and repayment potential, 

which support the debt obligations, do not fundamentally change after the loan is 

made.  Id. at 1049-51.  In Fir Tree’s case, this purpose is also protected by Section 

9.6 of the Agreement, in which the Bank agreed it “shall continue to be primarily 

engaged in the banking business.”  JA1-56. 

In Sharon Steel, the borrower had conducted a series of asset sales pursuant 

to a plan to liquidate.  The borrower attempted to assign its obligations under a 

series of bonds to the entity that purchased the borrower’s last set of assets.  The 

indentures prohibited the borrower from selling all or substantially all its assets 

unless the purchaser expressly assumed the obligations under the bonds.  This 

                                                                          
[Footnote continued from previous page] 

consequence, as the terms are used interchangeably.  Section 801 of the American 
Bar Foundation’s Model Debenture Indenture Provisions uses the phrase “as an 
entirety,” but the accompanying commentary interchangeably uses the word “all” 
when referencing the restriction on dispositions of assets.  See American Bar 
Foundation, Commentaries on Model Debenture Indenture Provisions 1965, 293-
94, 423 (1971).  Similarly, courts have not distinguished between the phrase “as an 
entirety” and “all” or “substantially all.”  For example, in Sharon Steel Corp. v. 
Chase Manhattan Bank, N.A., 691 F.2d 1039, 1043-45 nn. 5& 6 (2d Cir. 1982), 
this Court considered, as equivalent, debentures that used “all or substantially all” 
or “in the entirety” language.  Moreover, the definitions of “entirety” and “all” 
mean the “whole” of something.  See, e.g., The Merriam-Webster Dictionary 13, 
164 (11th ed. 2005). 
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Court interpreted the successor obligor clause in the lenders’ favor by prohibiting 

the borrower from assigning its obligations under the bonds to the last purchaser 

because that purchaser did not acquire “all or substantially all” of the borrower’s 

assets as of the time the borrower decided upon a plan of liquidation.11 

This Court made several statements in Sharon Steel that are relevant to Fir 

Tree’s claim.  First, this Court explained that successor obligor clauses, such as 

Section 9.3, assure lenders “a degree of continuity of assets,” and a piecemeal 

liquidation improperly increases the risk for lenders, by stripping away the asset 

combinations that support the borrower’s financial obligations.  Id. at 1051.  

Second, this Court stated that sales as part of a plan of piecemeal liquidation are 

considerably different than sales of assets in the regular course of business, in that 

sales in the ordinary course are expected “to strengthen the corporation as a going 

concern.”  Id. at 1050.  Third, this Court rejected the argument that “earlier sales in 

a predetermined plan of piecemeal liquidation may not be counted in determining 

whether a later sale involves ‘all assets.’”  Id. at 1049.  Fourth, this Court rejected 

                                                 
11 In Sharon Steel, the lenders wanted the obligation to remain with the liquidating 
company because they had negotiated a fund to cover the borrower’s remaining 
obligations under the bonds.  Id. at 1046.  The purchaser intended to withdraw that 
fund.  Id. at 1047. 
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the notion that a sale of “all or substantially all” a company’s assets occurs only 

when the last sale in piecemeal liquidation takes place.  Id. at 1051.   

As applied to Fir Tree’s claims, Sharon Steel shows the Bank breached 

Section 9.3 by proceeding with a piecemeal liquidation plan without satisfying its 

obligations to Fir Tree.  The Bank’s sale of its United States assets is the latest 

phase of that liquidation plan and follows other substantial sales of the Bank’s 

assets.  Section 9.3 requires that the Bank provide for a solvent transferee to 

assume the Bank’s obligations under the Notes before continuing on with its 

liquidation plan.  Section 9.3 protects Fir Tree from being left with Notes 

supported by a no-longer-functioning bank, which is selling off assets at discounts.  

Moreover, as this Court held in Sharon Steel, the obligations in Section 9.3 are 

triggered prior to Bank’s last sale of assets. 

Other courts also have announced similar principles and look to both the 

qualitative and quantitative nature of the transactions in determining whether a 

company has transferred substantially all its assets.  In In re Associated Gas & 

Electric Co., 61 F. Supp. 11 (S.D.N.Y. 1944), aff’d 149 F.2d 996 (2d Cir. 1945), 

for example, the court treated transfers of subsidiaries by one company to another 

over a three-year period as a sale of substantially all assets.  The court ruled that 

even though the sales were technically separate, they should be treated as a single 

transaction for purposes of the successor liability covenant because “[t]he very 
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thing that the covenant was designed to prevent, was accomplished by the . . . 

management in a series of transactions, and Ageco’s properties became Agecorp’s 

without Agecorp assuming the payment of the [notes].”  Id. at 28.  The court 

focused on “the substance and not the form” of the transaction, stating that “the 

conclusion is inescapable that the conveyance of all Ageco’s properties to Agecorp 

through a series of transactions, without the transferee assuming the obligations of 

Ageco to the [notes], violated the covenant” in the indentures.  Id.   

In In re Avard, the court stated:  “The time-honored test to determine the 

need for stockholder consent [under a substantially-all clause] is not the amount 

involved, but the nature of the transaction, whether the sale is in the regular course 

of the business of the corporation and in furtherance of the express objects of its 

existence, or something outside of the normal and regular course of the business.”  

144 N.Y.S.2d 204, 209 (N.Y. Sup. Ct. 1955) (internal quotations omitted); see also 

U.S. Bank Nat’l Ass’n v. Angeion Corp., 615 N.W.2d 425, 433 (Minn. Ct. App. 

2000) (surveying New York cases and concluding that whether a company 

transferred “all or substantially all of its assets depends upon both the quantitative 

and the qualitative nature of the asset transfer”); Thorpe v. CERBCO, Inc., 676 

A.2d 436, 444 (Del. 1996) (stating that the effect of a sale “is to be measured not 

by the size of a sale alone, but also by its qualitative effect upon the corporation”).  
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Here, of course, the Bank’s asset sales have caused a dramatic qualitative change 

in the Bank’s character. 

In cases where the quantitative effect of asset dispositions has been at issue, 

courts have held that various sizes of dispositions constituted substantially all of a 

company’s assets.  For example, in Campbell v. Vose, 515 F.2d 256, 259-60 (10th 

Cir. 1975), the Tenth Circuit held that a company’s sale of its sole operating asset 

constituted a sale of substantially all of its assets, even though it retained two-

thirds of its book value in the form of bank balances, promissory notes and an 

investment portfolio.  See also Winston v. Mandor, 710 A.2d 835, 843 (Del. Ch. 

1997) (denying motion to dismiss where plaintiff alleged that corporation sold 60% 

of its assets); Thorpe, 676 A.2d at 444 (holding that the sale of 68% of assets 

constituted a sale of substantially all assets).   

Thus, under Sharon Steel and the other precedent cited above, where 

separate transactions are substantively linked to an overarching liquidation plan, 

each sale may be considered within the context of the others for purposes of a 

successor obligor provision.  Despite the district court’s refusal to permit 

discovery, Fir Tree proved the Bank has resolved to sell all of its assets.  Fir Tree 

also proved that the Bank is in the process of selling its multi-billion-dollar loan 

portfolio in the United States.  Under New York law, that sale of United States 

assets constitutes a breach of the Agreement either under a qualitative test, where it 
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is a substantial part of the liquidation of the Bank, or under a quantitative test, 

where it is a substantial amount of the Bank’s remaining assets following its other 

sales as part of its liquidation. 

The district court ignored this argument.  It stated that the ongoing sale of 

assets did not breach the Agreement, but did not even address Sharon Steel and the 

other cases that hold that a sale as part of a plan to liquidate breaches a covenant 

similar to Section 9.3, even if a specific quantitative threshold has not been met.  

The district court also ignored the cases that focus on the qualitative changes to the 

Bank’s business.  

Accordingly, the district court erred in dismissing Fir Tree’s claim.  Based 

on commercial activity carried on in the United States – the sale of the United 

States portfolio as part of the Bank’s liquidation plan – the Bank is liable under 

Section 9.3 of the Agreement, and the Bank’s commercial activity has a significant 

nexus to Fir Tree’s claim thereby satisfying the first clause of the FSIA’s 

commercial activity exception. 

IV. The Bank Is Not Immune Because Fir Tree’s Claim Is Based Upon The 
Bank’s Commercial Activity That Causes A Direct Effect In The United 
States. 

The Bank also is not entitled to immunity pursuant to the third clause of the 

commercial activity exception, which provides that a foreign state is not immune in 

any case in which the action is based “upon an act outside the territory of the 
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United States in connection with a commercial activity of the foreign state 

elsewhere and that act causes a direct effect in the United States.”  28 U.S.C. 

§ 1605(a)(2).   

As to this clause, the district court correctly held that Fir Tree’s claim is 

based in part upon acts outside the United States, including the Bank’s merger with 

INBS and sale of assets, and that such acts are commercial activity.  The district 

erred, however, when it held that these acts did not cause a direct effect in the 

United States.  The district court agreed that a payment default would result in a 

direct effect in the United States.  But the district court erred in holding that 

Fir Tree had not identified any other effect flowing from the Bank’s overseas 

commercial activities that meets the requirements of clause three.  The breach of a 

contract, which was formed in the United States, is governed by New York law, 

requires performance in the United States, and provides rights to equitable relief 

from a United Stated court, satisfies the “direct effect” requirement in the third 

clause of the commercial activity exception.12   

                                                 
12 While the district court agreed that the Bank would not be immune from 
jurisdiction if the Bank failed to pay interest or principal under the Notes, the 
district court’s ruling prevents Fir Tree from enforcing its contractual rights to 
ensure that the assets of the Bank are available to make such payments in the 
United States.  Under the district court’s interpretation, Fir Tree may bring an 
action only after the Bank has taken steps in violation of the contract to strip itself 
of assets to support such payments. 
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This Court has explained “an effect is ‘direct’ if it follows ‘as an immediate 

consequence’” of the defendant’s activity.  Guirlando v. T.C. Ziraat Bankasi A.S., 

602 F.3d 69, 74 (2d Cir. 2010) (quoting Republic of Argentina v. Weltover, Inc., 

504 U.S. 607, 618 (1992), aff’g Weltover, Inc. v. Republic of Argentina, 941 F.2d 

145 (2d Cir. 1991)).  To be direct, however, the effect “need not be either 

substantial or foreseeable.”  Id.  

Here, the Bank’s breaches of Section 9.3, which give rise to Fir Tree’s right 

to equitable relief from a United States court, and the attendant material increase in 

risk of non-payment to Fir Tree in the United States, are both direct effects in the 

United States.     

First, this Court has held that a contract breach is a legally significant act.  In 

Weltover, 941 F.2d at 153, this Court held that the “[t]he legally significant act was 

defendants’ failure to abide by the contractual terms” – in that case the duty “to 

make payments in New York.”  This Court did not say that the “legally significant 

act” could only be a failure to pay.  Such a limitation would leave parties with no 

remedy for other contractual breaches not involving the payment of money.   

Second, conduct that materially changes a contracting party’s risk has a 

direct effect.  In United States Fidelity & Guaranty Co. v. Braspetro Oil Services 

Co., No. 97 CIV. 6124 (JGK), 1999 WL 307666, at *14 (S.D.N.Y. May 17, 1999), 

the district court stated that “[t]o the extent [an act] materially alter[s]” a plaintiff’s 
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risk of financial loss, it is a “legally significant act[]” for purposes of clause three.  

On appeal, this Court affirmed that decision.  United States Fid. & Guar. Co. v. 

Braspetro Oil Servs., 199 F.3d 94 (2d Cir. 1999); see also Guirlando, 602 F.3d at 

81 (approvingly citing Braspetro’s consideration of these acts in finding 

jurisdiction).  In Braspetro, the defendant had altered a project’s construction plan, 

resulting in earlier payment under the contract.  Braspetro, 1999 WL 307666, at 

*3.  That action was alleged to have increased the risk that the United States-based 

surety would be required eventually to make a contract payment.  Id.  The material 

increase in risk of payment was deemed a direct effect in the United States.  Id. at 

14.  On other occasions, this Court has equated a “legally significant act” with a 

“direct effect.”  Guirlando, 602 F.3d at 76 (citing Weltover, 941 F.2d at 153 and 

Antares Aircraft, L.P. v. Fed. Republic of Nigeria, 999 F.2d 33, 36 (2d Cir. 1993)).   

Fir Tree complains that Anglo Irish’s actions – its sale of assets and INBS 

merger, performed without complying with the requirements of Section 9.3 – 

breach the contract, give rise to Fir Tree’s right to equitable relief under the 

Agreement, and increase the risk of default.  The right to equitable relief from a 

United States court and the increased risk that Fir Tree will not receive payments 

in New York, as a result of the Bank’s breaches of contractual covenants intended 

to limit risk of non-payment, is a direct effect in the United States.  
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This direct effect is consistent with the cases interpreting clause three.  

Courts have looked beyond the bare “effect” of a foreign instrumentality’s conduct 

and have also considered its other activity in the United States.  Thus, in 

Guirlando, this Court reiterated that it does not read clause three to require that the 

foreign entity have performed an act in the United States.  602 F.3d at 76-77.  This 

Court continued, however, to cite approvingly Braspetro for considering the fact 

that the defendant had “allegedly caused breaches ‘by directing the premature and 

excessive payment of millions of dollars from Brasoil’s New York bank 

accounts.’”  Id. at 81 (quoting Braspetro, 1999 WL 307666, at *11).  Similarly, in 

Rogers v. Petróleo Brasileiro, S.A., 741 F. Supp. 2d 492, 503 (S.D.N.Y. 2010), the 

court stated that “[b]ecause Plaintiffs are and were U.S. residents, purchased the 

bonds in the United States with U.S. currency, communicated with Petrobrás’ New 

York representative at its New York office regarding these bonds, and were told by 

that New York representative that Petrobrás would not honor the bonds’ 

conversion provision, this Court finds that the direct effect of Defendant’s alleged 

breach was felt within the United States.”   Here, the Bank has engaged and 

continues to engage in commercial activity in the United States similar to that of 

the defendants in Braspetro and Rogers, and likewise is not immune from suit. 

The district court rejected Fir Tree’s argument and concluded that 

“speculative, generalized, immeasurable, and ultimately unverifiable effects in the 
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United States” were insufficient.  SPA-37.  The district court’s interpretation of the 

statute is unjustifiably narrow.  As shown above, a breach that results in equitable 

rights, non-monetary loss, or an unquantifiable risk, is nonetheless a direct effect.  

In addition, the district court’s approach ignores the contracting parties’ intent, as 

expressed in the Agreement.  To the parties, it was important to bind Anglo Irish to 

non-monetary covenants, in addition to the requirement to repay the Notes.  The 

district court recognized that the breach of the payment covenant would have a 

direct effect in this country.  The same is true for the nonmonetary covenants.  

They were critical to the contracting parties, protected the parties from risk, and 

made the transaction possible.  Their breach is of similar importance to the 

payment obligations. 

Accordingly, Fir Tree’s claim that the Bank is in breach of the Agreement, 

which was formed in the United States, is governed by New York law, requires 

payment to be made in New York, and entitles Fir Tree to equitable relief from a 

United States court, is a direct effect in the United States caused by the Bank’s 

commercial activity outside the United States.  

Case: 11-5310     Document: 34     Page: 65      02/02/2012      516611      68



 57

Conclusion 

Because one or more exceptions to jurisdictional immunity under the FSIA 

apply, the district court erred in dismissing the action for lack of subject-matter 

jurisdiction.  Accordingly, this Court should reverse the judgment of the district 

court and remand the case for further proceedings.  
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1 

INTRODUCTION  

The bedrock principle of the Foreign Sovereign Immunities Act of 1976 (the 

“FSIA”) is that a foreign state is presumptively immune from the jurisdiction of 

United States courts.  The District Court’s decision dismissing the Complaint in 

this action properly held that Plaintiffs have failed to carry their burden to prove 

that Anglo Irish’s presumption of sovereign immunity should be overcome. 

By this appeal, Plaintiffs seek an unprecedented expansion of the 

jurisdictional reach of United States courts.  As Plaintiffs admit, Anglo Irish 

continues to honor its note payment obligations to them.  But, unhappy with Irish 

Government measures to save the Irish economy, Plaintiffs attempt to manufacture 

a claim, and a basis for U.S. jurisdiction, by alleging a non-default breach of an 

irrelevant successor-obligor clause.  In that regard, the District Court correctly 

noted that allowing Plaintiffs to sue under these circumstances would effectively 

eviscerate the doctrine of sovereign immunity.   

Plaintiffs are Cayman Islands hedge funds that purchased Anglo Irish notes 

in the secondary market, after Anglo Irish was nationalized and at a steep discount.  

The notes Plaintiffs hold are unsecured and subordinated in right of payment to 

claims of senior creditors of Anglo Irish.  However, Plaintiffs bring this action 

seeking sequestration of Anglo Irish’s U.S. assets for their sole benefit, in a 
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deliberate attempt to seek to have this Court boost their status from a subordinated 

unsecured creditor to a secured creditor. 

In its Order dismissing this action, the District Court found that Anglo Irish, 

as an instrumentality of Ireland, was a foreign state and entitled to presumptive 

immunity from jurisdiction under the FSIA.  Plaintiffs could only agree, because 

they could not have brought this suit on diversity or federal question grounds.  But 

after extensive briefing and two oral arguments, Plaintiffs still were not able to 

convince the District Court that an exception to sovereign immunity should apply. 

This outcome is correct.  Plaintiffs’ claims arise from an alleged breach of a 

contractual covenant in which Anglo Irish, as issuer of notes held by Plaintiffs, 

agreed not to sell all of its assets “as an entirety or substantially as an entirety to, 

any Person.”  Plaintiffs admit that this has not occurred, but argue that all future 

predicted asset sales, if aggregated with past sales, would be the equivalent of a 

sale of the entirety of Anglo Irish’s assets to a single person.  This conclusion is 

patently wrong and fails as a matter of law. 

It also undermines subject matter jurisdiction.  Plaintiffs first argue that a 

bilateral friendship treaty between the United States and Ireland included an 

explicit waiver of sovereign immunity for suits to which a private Anglo Irish 

would be subject.  But controlling principles of treaty interpretation make clear that 

such treaties do not create rights or benefits for litigants of a third country, like the 
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Plaintiff Cayman Islands hedge funds.  Moreover, even if Plaintiffs could invoke 

the treaty, no waiver would be found because a private Anglo Irish could not be 

subject to suit here, and so the treaty does not apply by its own terms. 

Plaintiffs further assert that Anglo Irish implicitly waived immunity by 

agreeing to New York choice-of-law and forum clauses in the relevant notes 

agreement.  This argument fails because Plaintiffs are unable to establish any 

evidence -- let alone the required “strong evidence” -- of the sovereign’s intent to 

waive immunity, as Plaintiffs must in order to carry their burden.  To the contrary, 

Anglo Irish had no sovereign status when it executed the agreement; therefore, it 

could not have intended to waive protections that it did not then hold. 

Plaintiffs’ last appeal is to the FSIA “commercial activity” exception.  But 

Plaintiffs fail to satisfy the critical threshold step of establishing a “significant 

nexus” between their cause of action and any commercial acts or activity.  This is 

because, as a matter of law, Plaintiffs have cited no conduct that breaches the 

contract.  Further, the conduct to which Plaintiffs do refer caused no “direct effect” 

in the United States because no default of a payment obligation was triggered in 

this country. 

Plaintiffs have chosen, by this appeal, to continue their year-long quest for 

“emergency” relief, in spite of the fact that the contractual apocalypse they 

predicted still has not arrived.  The District Court correctly dismissed this action 
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for lack of subject matter jurisdiction, and that Order should be affirmed in its 

entirety. 
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COUNTER-STATEMENT OF ISSUES PRESENTED 

1. Whether the District Court erred in holding that Plaintiffs had failed to carry 

their burden to establish Ireland’s “clear and unambiguous” intent to explicitly 

waive, in a bilateral treaty with the United States, its sovereign immunity to suit 

brought by Cayman Islands entities.   

2. Whether the District Court erred in holding that Plaintiffs had failed to carry 

their burden to present “strong evidence” of Ireland’s intent to waive by 

implication its sovereign immunity based on contractual provisions entered into by 

Anglo Irish before it was nationalized.  

3. Whether the District Court erred in holding that Plaintiffs had failed to carry 

their burden to prove that the FSIA “commercial activity” exception applies where 

Plaintiffs’ claim alleges a non-payment-related breach of a contractual covenant 

based on the aggregation of past and predicted future conduct. 
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STATEMENT OF FACTS 

In January 2009, the Irish Government nationalized Anglo Irish1, formerly a 

private bank, after the global financial crisis engulfed Ireland and sent the Irish 

economy into severe recession.  Plaintiffs Fir Tree Capital Opportunity Master 

Fund, LP and Fir Tree Value Master Fund, LP, both Cayman Islands entities (the 

“Cayman Funds” or the “Funds”), holders of Anglo Irish notes, bring claims based 

on allegations of Anglo Irish’s post-nationalization conduct undertaken pursuant to 

sovereign acts of the Irish Government. 

I. Ireland’s Financial Crisis And Efforts To Stabilize The Irish Economy 

In September 2008, Ireland was the first eurozone economy to fall into 

recession due to the global financial crisis.  Immediately after, the Irish 

Government initiated various critical measures to preserve and protect the 

country’s financial system and economy as a whole, including by nationalizing 

Anglo Irish in January 2009.  Over the next two years, the Irish Government 

injected tens of billions of euros of capital support into Anglo Irish and passed a 

range of legislation aiming to stabilize Ireland’s credit institutions and prevent 

further systemic damage to the Irish economy.  In addition, in November 2010, 

 
1 Anglo Irish has been renamed Irish Bank Resolution Corporation Limited, but 
remains the same entity. 
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Ireland applied for, and received, an €85 billion rescue package from the European 

Union and International Monetary Fund (JA2-311-13)2.   

Among the legislation passed in response to the crisis was the National 

Asset Management Agency Act 2009 (the “NAMA Act”), enacted in December of 

that year, pursuant to which cash-poor Irish credit institutions like Anglo Irish were 

able to dispose of certain loans and thereby access much-needed liquidity.  The 

NAMA Act enabled participating Irish financial institutions to exchange portfolios 

of illiquid, qualifying commercial property-related loans for liquid, Irish 

Government-guaranteed bonds, via the National Asset Management Agency 

(“NAMA”).  Participating banks could then use the NAMA bonds as collateral to 

access short-term liquidity funding (JA2-314-15). 

A year after enactment of the NAMA Act, in December 2010, the Irish 

Legislature enacted the Credit Institutions (Stabilisation) Act 2010 (“CISA”).  

CISA was enacted “to address a unique and unprecedented economic crisis which 

has led to difficult economic circumstances and severe disruption to the economy” 

and to: 

 
2 For the convenience of the Court, this brief follows the citation method of the 
Cayman Funds’ appellate brief.  We cite to the Special Appendix as “SPA-y” and 
the Joint Appendix as “JAx-y,” where “x” refers to the volume and “y” refers to 
the page number.  References to the Cayman Funds’ appellate brief are to “CFBR-
y” and references to the Supplemental Appendix are to “SUPPA-y.” 

Case: 11-5310     Document: 58     Page: 17      03/08/2012      547019      67



8 

 “address the serious and continuing disruption to the economy and the 
financial system and the continuing serious threat to the stability of 
certain credit institutions in the State and the financial system 
generally”;  

 “provide for stabilisation, and the preservation or restoration of the 
financial position of certain credit institutions”; and 

 “continue the process of reorganisation, preservation and restoration 
of the financial position of Anglo Irish Bank Corporation Limited 
begun with the Anglo Irish Bank Corporation Act 2009.”   

In furtherance of these purposes, CISA empowered the Irish Government to take 

various actions to restructure and stabilize domestic credit institutions, including 

Anglo Irish (JA2-318-19). 

II. The EC Restructuring Plan 

As a condition of receiving the EU/IMF rescue package, Ireland’s support of 

its banking system, including Anglo Irish, was subject to European Union State 

Aid Rules, which required the Irish Government to submit a restructuring plan 

describing the future business of the recipient financial institution (i.e., Anglo 

Irish) (JA2-320).  On January 31, 2011, the Irish Government submitted a 

proposed restructuring plan for Anglo Irish to the European Commission (the “EC 

Restructuring Plan”) (id.).  The EC Restructuring Plan contemplates an orderly 

wind-down of Anglo Irish over approximately 7-10 years, reaching completion 

around 2018-2021 (JA6-1783-84).  The EC Restructuring Plan also contemplated 

Anglo Irish’s acquisition of, or merger with, another Irish financial institution, the 

Irish Nationwide Building Society (“INBS”) (JA2-319-21).   
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III. High Court Direction Orders 

On February 8, 2011, a Direction Order (the “February 8 Order”) was made 

by the High Court of Ireland under CISA and in furtherance of the EC 

Restructuring Plan, requiring Anglo Irish to, inter alia:  

 “formulate a detailed steps plan for the acquisition of and/or merger 
with INBS and deliver it to the [National Treasury Management 
Agency (“NTMA”)] no later than 31 March 2011”; and 

 to take steps “in connection with an auction process . . . to be operated 
by the [NTMA] in respect of the transfer of certain of [Anglo Irish’s] 
deposits and assets”   

(JA2-319-20).  Under compulsion of the February 8 Order, Anglo Irish delivered 

to NTMA a “detailed steps plan” for the acquisition of INBS’s assets, and executed 

that plan in the summer of 2011 (JA7-1888-89).3  On February 24, 2011, pursuant 

to a further order of the High Court, Anglo Irish transferred €8.6 billion of deposit 

liabilities and €12.2 billion of NAMA bonds to another Irish banking group (Allied 

Irish Bank), receiving in return a €3.5 billion payment.  Since both assets and 

liabilities were transferred, the February 24 exchange had a neutral financial 

impact on Anglo Irish, apart from its balance sheet size (JA6-1784-85). 

 
3 The Cayman Funds’ assertions that Anglo Irish “denied that any bank merger was 
in the works” and that related statements by Mr. James Bradley, interim CFO of 
Anglo Irish, were “misleading” or “incorrect” are wrong and untrue (CFBR-14).  
Mr. Bradley’s statements regarding the INBS acquisition were accurate and correct 
when made and account for the very events that have taken place since their 
submission (JA2-320-21; JA6-1783-84; JA7-1888-89).  Nothing in the Cayman 
Funds’ brief impeaches the truthfulness or accuracy of those statements. 
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Moreover, after the completion of the February 24 exchange and the INBS 

acquisition, Anglo Irish continued to meet all capital requirements and had 

sufficient liquid assets to meet its debt obligations as they came due (JA7-1889; 

JA10-2865:17-2866:5). 

IV. The U.S. Loan Portfolio 

In early 2011, pursuant to the EC Restructuring Plan, Anglo Irish retained 

consultants to value its U.S. loan portfolio (the “U.S. Loan Portfolio”) for a 

potential market sale (JA6-1787).  In Anglo Irish’s 2010 Annual Report & 

Accounts, dated March 30, 2011, Anglo Irish valued the U.S. Loan Portfolio at 

approximately €7.6 billion (JA8-2290).  As of August 1, 2011, the date of the last 

submission of evidence in this case, Anglo Irish hoped to close on the sale of all or 

part of the U.S. Loan Portfolio by the end of 2011 (JA10-2823:15-23, 2827:9-15).4 

V. The Notes 

Several years prior to nationalization, in 2005, Anglo Irish issued two series 

of notes, due 2015 and 2017 (the “Notes”), pursuant to a U.S. private placement 

governed by a Note Purchase Agreement (the “NPA”).  The NPA specified that all 

amounts payable under the Notes were subordinated in right of payment to claims 

 
4 Again, the Cayman Funds’ assertions that Anglo Irish and Mr. Bradley made 
“misleading” or “incorrect” statements regarding the marketing and sale of the 
U.S. Loan Portfolio are baseless (CFBR-13).  Mr. Bradley’s statements were 
accurate and correct when made and nothing in the Funds’ brief proves otherwise 
(JA6-1787). 
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of senior creditors of Anglo Irish.  The Notes were subordinated in order to qualify 

as regulatory capital to absorb losses in the event of Anglo Irish’s dissolution (JA2-

316).   

The NPA also specified the parties’ covenants, including Section 9.3, upon 

which the Cayman Funds’ claims are based.  Under Section 9.3 of the NPA, Anglo 

Irish covenanted that: 

[it] will not consolidate with or merge with or into, or 
sell, lease or otherwise dispose of its assets as an entirety 
or substantially as an entirety to, any Person, unless  
 
(i) the surviving entity of such consolidation or merger or 
the transferee of such assets (x) is a solvent Person 
organized under the laws of any OECD Member State or 
any jurisdiction therein and (y) if other than [Anglo 
Irish], (1) expressly assumes in writing all obligations of 
[Anglo Irish] under this Agreement and the Notes and (2) 
causes to be delivered to each holder of Notes an opinion 
of independent counsel reasonably satisfactory to the 
Holders of at least 51% in aggregate principal amount of 
the Notes, to the effect that the agreements or instruments 
effecting such assumption are enforceable in accordance 
with their terms and comply with the terms hereof 
 

(JA1-55).  Significantly, the NPA does not allow for acceleration of any Anglo 

Irish payment obligation in the event of a breach of Section 9.3, nor does the NPA 

define such a breach as a “Default” or “Event of Default” (JA1-63-65).  Rather, if 

such breach “shall have occurred and be continuing,” a holder may seek specific 

performance or other available remedies (JA1-65).   
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Upon information and belief, the Cayman Funds purchased all of the 

outstanding Notes on the secondary market in November 2010 -- after Anglo Irish 

had already been nationalized by the Irish Government -- and at a fraction of the 

Notes’ principal amount (JA2-318).5  As secondary market buyers, the Funds were 

not signatories to the NPA.6 

As the District Court correctly found, “to date, [Anglo Irish] has satisfied all 

of its payment obligations under the NPA” (SPA-4).  The Cayman Funds agree 

that Anglo Irish “continu[es] to make interest payments under the Notes to [the 

Funds]” (CFBR-28), and reiterates that Anglo Irish “continue[s] to honor its 

interest payment obligations and recognizes the Notes are binding on it” (CFBR-

39).  Furthermore, the record is clear that there is no basis to conclude that 

payments will not continue (JA2-310, 323-24; JA7-1889; JA10-2865:17-2866:5).  

In that regard, since they filed this lawsuit, the Cayman Funds have received seven 

such payments from Anglo Irish, all of them timely (JA1-35-36). 

 
5 Anglo Irish agrees with the Cayman Funds’ that the District Court incorrectly 
found that the Funds purchased the Notes in 2005 (CFBR-7 n.2; SUPPA-2).   
6 Although this lawsuit has been pending for over a year, the Cayman Funds have 
never submitted copies of the Notes allegedly held by them or any other 
documentary evidence proving their status as Noteholders.  Instead, the Funds have 
repeatedly cited a blank form of note attached to the NPA (CFBR-8; JA1-103-
106). 

Case: 11-5310     Document: 58     Page: 22      03/08/2012      547019      67



13 

VI. The Cayman Funds’ Lawsuit 

In spite of their continuing receipt of payments under the Notes, on February 

14, 2011, the Cayman Funds filed a complaint in the District Court seeking 

declaratory and injunctive relief enjoining any violation of Section 9.3 of the NPA 

and requiring Anglo Irish to maintain $200 million of assets in the United States to 

satisfy the Notes, and also seeking the appointment of a receiver to take control of 

Anglo Irish’s U.S. assets (JA1-22-27).  The Funds contemporaneously filed a 

motion for preliminary injunction (the “PI Motion”) (JA1-4).  In their 

memorandum of law in support of the PI Motion, the Funds asserted that 

emergency relief was necessary in light of the pending INBS acquisition and 

NAMA sales due to an “actual and imminent” threat of non-payments on the Notes 

(Mem. of Law in Support of Mot. for TRO and Prelim. Inj. 8, ECF No. 8).  District 

Judge Paul G. Gardephe was assigned the case. 

On March 2, 2011, the District Court held oral argument on the PI Motion.  

At the outset of oral argument, the District Court made clear that its “threshold 

concerns … relate[d] primarily to application to the [FSIA]” (JA10-2751:2-4).  The 

District Court heard argument on the application of the FSIA to the Cayman 

Funds’ lawsuit, and ordered the parties to submit further briefs addressing the 

“critical threshold question of whether the [FSIA] permits the relief that [the 

Funds] seek” (JA10-2777:17-18).  In connection with supplemental briefing, the 
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Cayman Funds filed an amended complaint (the “Complaint”), inter alia, adding 

factual allegations and removing the request for receivership (JA7-1865-83). 

All told, the District Court ordered two supplemental rounds of briefing on 

issues relating to the FSIA’s application to this action, and held oral argument on 

two occasions. 

VII. The District Court’s Order 

On November 28, 2011, the District Court issued a memorandum opinion 

and order (the “November 28 Order” or the “Order”) ruling that Anglo Irish was a 

foreign state entitled to sovereign immunity and that no exception under the FSIA 

applied.  On that basis, the District Court dismissed the Complaint for lack of 

subject matter jurisdiction (SPA-40).   

In so holding, the District Court made numerous critical findings of fact, 

including that: 

 “[Anglo Irish] has satisfied all of its payment obligations under the 
NPA” (SPA-4, 30, 36, 40); 

 “[I]t is only as a result of the significant capital contributions by the 
Government of Ireland that the Note holders now have the prospect of 
receiving payment on the Notes.  Absent such capital injections there 
was little likelihood of the Notes being repaid at all” (SPA-4 n.3); 

 “[Anglo Irish] was not a foreign state or instrumentality when it 
executed the NPA and sold notes in the United States” (SPA-21); 

 “[The NPA] does not directly address the ramifications of a 
nationalization” (SPA-6); 
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 “[T]here is no evidence that the Irish government agreed to be bound 
by the choice of forum/law provisions of the NPA” (SPA-17); 

 “[T]here is no evidence of [the sovereign’s intent to waive sovereign 
immunity by implication] here” (SPA-19);  

 “[E]ven if [Anglo Irish] sold its entire U.S.-based loan portfolio, it 
would not be in breach of the NPA” (SPA-30, 31, 40);  

 “[E]ven if consummated overseas transactions were aggregated with 
the planned sale of U.S.-based assets, the record demonstrates that the 
threshold set in Section 9.3 of the NPA would not be reached” (SPA-
32);  

 “[Anglo Irish’s] alleged overseas commercial activities have not 
triggered any obligation or duty on anyone’s part to do anything in the 
United States” (SPA-39-40); and 

 “[T]here has been no non-payment [in the United States] that could 
support a finding of a ‘direct effect’ in the United States, and 
Plaintiffs have not identified any other effect flowing from [Anglo 
Irish’s] overseas commercial activities that meets the requirements of 
clause 3” (SPA-40).   

The District Court also entered dispositive conclusions of law which are 

squarely within established case law: 

 that the Cayman Funds failed to carry their burden to prove Ireland’s 
“clear and unambiguous” intent to explicitly waive sovereign 
immunity to permit suits brought by Cayman Islands entities when it 
entered into the bilateral “friendship” treaty with the United States 
(SPA-14-17); 

 that the Cayman Funds failed to carry their burden to prove “strong 
evidence” of Ireland’s intent to implicitly waive sovereign immunity 
in this suit based on choice-of-law and forum provisions which Anglo 
Irish entered into prior to nationalization (SPA-14-15, 17-19); 
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 that Anglo Irish’s pre-nationalization conduct should not be 
considered in the FSIA analysis because it is not the basis of the 
Cayman Funds’ claims (SPA-20-24); 

 that the Cayman Funds failed to carry their burden to prove that this 
action is based upon a commercial activity of Anglo Irish in the U.S. 
under the first prong of the “commercial activity” exception, because 
Anglo Irish’s asset sales do not breach the NPA as a matter of law 
(SPA-27-32); and 

 that the Cayman Funds failed to carry their burden, under the third 
“commercial activity” exception, to prove that this action is based 
upon an act of Anglo Irish outside this country in connection with its 
commercial activity elsewhere and which causes a direct effect here 
because, in the absence of non-payment to or from a U.S. account, 
there is no “direct effect” proven by the Funds (SPA-33-40). 

On November 29, 2011, the District Court clerk entered judgment 

dismissing this action. 
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SUMMARY OF ARGUMENT  

The District Court did not err when it held that the Cayman Funds failed to 

carry their burden to prove the “clear and unambiguous” intent of Ireland to 

explicitly waive sovereign immunity to this suit by entering into the 1950 U.S.-

Ireland Treaty of Friendship, Commerce and Navigation.  Under controlling 

principles of treaty interpretation, the U.S.-Ireland treaty inures to the benefit of 

citizens of those two countries only, not to Cayman Islands entities like the Funds.  

Even if it did apply, the treaty would not waive sovereign immunity here because 

the treaty only waives immunity to the extent a private entity would be subject to 

jurisdiction.  Here, a private Anglo Irish would not be subject to this suit because 

the Cayman Funds would not be able to plead diversity or federal question 

jurisdiction. 

The District Court also did not err in holding that the Cayman Funds failed 

to carry their burden to establish “strong evidence” of Ireland’s intent to implicitly 

waive immunity based on Anglo Irish’s pre-nationalization entry into New York 

choice-of-law and forum clauses in the NPA.  It is well-established that a plaintiff 

must show the sovereign’s intent to waive immunity, and no evidence of sovereign 

intent is present here.  The Cayman Funds admit that no case law supports their 

position; therefore, no waiver by implication can be found. 
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The District Court also properly rejected both of the Funds’ arguments under 

the “commercial activity” exception.  Under the first prong, the District Court 

correctly found that the Cayman Funds did not carry their burden to establish 

commercial activity in the United States on which their claim is based because it is 

admitted that even a sale of the entire U.S. Loan Portfolio would not breach the 

NPA.  Furthermore, the Cayman Funds’ argument for substantive aggregation of 

all past and predicted future asset sales is unsupported by case law.  The Funds’ 

third-prong argument fails for the additional reason that, in the absence of non-

payment from or to a U.S. account, they have alleged no “direct effect” that is felt 

here.  In that regard, the Cayman Funds’ theory that a “material increase in risk of 

non-payment” could be such a direct effect in the U.S. fails to find support in 

governing case law. 
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STANDARD OF REVIEW 

The Cayman Funds mischaracterize the District Court’s Order as making 

solely “conclusions of law” (CFBR-16).  To the contrary, the District Court, after 

conducting an evidentiary hearing in which it received exhibits into evidence and 

heard witness testimony, made numerous findings of fact and conclusions of law 

that bear on this Court’s review.    

In that regard, it is well-established that this Court will “review [a] district 

court’s legal conclusions concerning sovereign immunity de novo and its factual 

findings for clear error.”  Kensington Int’l Ltd. v. Itoua, 505 F.3d 147, 153 (2d Cir. 

2007).  Accordingly, the District Court’s numerous factual findings are entitled to 

deference on this appeal.   
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ARGUMENT 

Under the FSIA, “a foreign state is presumptively immune from the 

jurisdiction of United States courts.”  Saudi Arabia v. Nelson, 507 U.S. 349, 355 

(1993); 28 U.S.C. § 1604.  To overcome this presumption, a plaintiff must carry its 

burden to prove “that a FSIA-enumerated exception to sovereign immunity 

applies.”  Anglo-Iberia Underwriting Mgmt. Co. v. P.T. Jamsostek, 600 F.3d 171, 

175 (2d Cir. 2010); 28 U.S.C. §§ 1604, 1605.  The District Court correctly held 

that the Cayman Funds did not carry their burden of proof; therefore, the 

November 28 Order should be affirmed in its entirety.  

I. Anglo Irish Did Not Waive Immunity To This Suit 

The FSIA provides that a foreign government may waive its sovereign 

immunity “either explicitly or by implication ….”  28 U.S.C. § 1605(a)(1).  But the 

standard, in either case, is a strict one.  Explicit waiver is found only where the 

parties’ intent is “clear and unambiguous.”  Carpenter v. Republic of Chile, 610 

F.3d 776, 779 (2d Cir. 2010).  Similarly, “‘[a] waiver will not be implied absent 

strong evidence of the sovereign’s intent.’”  Human Rights in China v. Bank of 

China, No. 02 Civ. 4361 (NRB), 2005 WL 1278542, at *6 (S.D.N.Y. May 27, 

2005) (quoting Cargill Int’l S.A. v. M/T Pavel Dybenko, 991 F.2d 1012, 1017 (2d 

Cir. 1993)); see also Sakhrani v. Takhi Corp., No. 96-CV-2900 (KMW) (RLE), 

1997 WL 33477654, at *3 (S.D.N.Y. Sept. 10, 1997) (“federal courts have been 
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virtually unanimous in holding that the implied waiver provision of [FSIA] Section 

1605(a)(1) must be construed narrowly”). 

The Cayman Funds argue that Ireland either (1) explicitly waived its 

sovereign immunity in a bilateral U.S.-Ireland treaty or (2) waived by implication 

its immunity by virtue of New York choice-of-law and forum clauses in the NPA.  

The District Court’s rejection of these arguments is squarely within established law 

and should be affirmed. 

a. The U.S.-Ireland Friendship Treaty Is Not An Explicit Waiver Of 
Immunity From This Suit 

Contrary to established principles of treaty interpretation, the Cayman Funds 

argue that Ireland “clearly and unambiguously” waived its sovereign immunity 

from this suit in a 1950, bilateral “Friendship Treaty” between the United States 

and Ireland (the “U.S.-Ireland Friendship Treaty” or “Treaty”).7  Eaglet Corp. v. 

Banco Cent. de Nicaragua, 839 F. Supp. 232, 234 (S.D.N.Y. 1993) (explicit 

waiver under Section 1605(a)(1) must “clearly and unambiguously” state intent to 
 
7 The provision upon which the Funds rely provides, as between the United States 
and Ireland: 

No enterprise of either Party which is publicly owned or controlled shall, if 
it engages in commercial, manufacturing, processing, shipping or other 
business activities within the territories of the other Party, claim or enjoy, 
either for itself or for its property, immunity therein from taxation, suit, 
execution of judgment or other liability to which privately owned and 
controlled enterprises are subject therein. 

Treaty of Friendship, Commerce and Navigation, U.S.-Ir., art. XV(3), Jan. 21, 
1950, 1 U.S.T. 785. 
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waive).  As the District Court ruled, this argument is without basis in law and must 

be rejected. 

i. The U.S.-Ireland Friendship Treaty Is Not A Global Waiver 
Of Immunity 

The “Friendship Treaty” is “a basic accord fixing the ground-rules 

governing day-to-day intercourse between two countries,” and a means “to secure 

reciprocal respect for [each party’s] normal interests abroad ….”  Herman Walker, 

Jr., Modern Treaties of Friendship, Commerce and Navigation, 42 MINN. L. REV. 

805, 805 (1958).8  In that regard, as the District Court recognized, a treaty is 

essentially “a contract between nations” (N.Y. Chinese TV Programs, Inc. v. U.E. 

Enters., Inc., 954 F.2d 847, 852 (2d Cir. 1992) (citing Trans World Airlines v. 

Franklin Mint Corp., 466 U.S. 243, 253 (1984))) and, as such, “it is rare for a court 

to find that a country’s waiver of immunity extends to third parties not privy to the 

contract” (Cargill Int’l, 991 F.2d at 1017).  See also Human Rights in China, 2005 

WL 1278542 at *6 (same); Sampson v. Fed. Republic of Germany, 250 F.3d 1145, 

1150 (7th Cir. 2001) (“[C]ourts rarely find that a nation has waived its sovereign 

immunity, particularly with respect to suits brought by third parties, without strong 

 
8 This type of treaty is the forerunner of the now-predominant bilateral investment 
treaty.  See RUDOLF DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT 
TREATIES 10 (1995). 
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evidence that this is what the foreign state intended.”) (quoting Frolova v. U.S.S.R., 

761 F.2d 370, 377 (7th Cir. 1985)).9 

The Cayman Funds acknowledge that this Court has never addressed the 

U.S.-Ireland Friendship Treaty and cite no authority -- nor could they -- holding 

that the Treaty could explicitly waive Ireland’s sovereign immunity in this case 

 
9 The cases cited by the Cayman Funds do not contradict these standards.  The 
decision of the District Court is consistent with Medellín.  See Medellín v. Texas, 
552 U.S. 491, 505 (2008) (“A treaty is, of course, ‘primarily a compact between 
independent nations.’”) (citation omitted).  The Funds’ reliance on Medellín for the 
proposition that “[t]reaties are construed [by courts] in the same manner as 
statutes” (CFBR-24) is of no consequence.  Medellín is clear that treaties are 
construed like statutes only insofar as treaty interpretation, “like the interpretation 
of a statute, begins with its text.”  Medellín, 552 U.S. at 506; see also Senator Linie 
GMBH & Co. KG v. Sunway Line, Inc., 291 F.3d 145, 153 n.7 (2d Cir. 2002) 
(quoting case law stating that “‘[t]he starting point in construing a treaty is its 
text’”) (citation omitted).  Furthermore, that a treaty might be interpreted in a 
similar manner as a statute does not transform a treaty into a statute.  The Supreme 
Court’s interpretive principle leaves unaffected the notion that a treaty is an 
agreement between two (or more) States, binding those States.  In the words of the 
Medellín Court, a treaty is a “compact between independent nations,” 552 U.S. at 
505.  That is especially true here, where the text of the U.S.-Ireland Friendship 
Treaty states explicitly that its provisions are effective solely for the “mutual” 
benefit of the States parties to the Treaty.  U.S.-Ireland Friendship Treaty, supra 
note 7, Proclamation, 1 U.S.T. 785. 
Similarly, the Funds’ attempt to rebut the Sampson and Frolova cases cited by the 
District Court on the basis that they are not treaty cases falls flat (CFBR-21 n.4).  
Frolova was a treaty case and, in any event, the proposition these cases stand for --
that courts must be reluctant to extend waivers to third parties -- is well-established 
and even was cited in a treaty case relied upon by the Cayman Funds.  See 
Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438, 444 (D.C. Cir. 
1990).  Furthermore, in each case, the court dismissed for lack of subject matter 
jurisdiction because the plaintiffs failed to surmount the high burden to prove that 
an exception to FSIA immunity applied.   
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(CFBR-19).  The Funds nevertheless ask the Court to overturn long-standing 

principles of treaty interpretation on the rationale that “[t]he Treaty waives any 

claim of jurisdictional immunity by Ireland’s commercial enterprises, including 

[Anglo Irish], no matter the plaintiff’s identity” (CFBR-17).  But the Funds can 

cite no law in support of this proposition.   

To the contrary, “as a general principle of international and United States 

law, a treaty creates neither rights nor obligations to a state which is not a party to 

that treaty….”  Jet Traders Inv. Corp. v. Tekair, Ltd., 89 F.R.D. 560, 567 (D. Del. 

1981); see also Vienna Convention on the Law of Treaties10, art. 34, 36, May 23, 

1969, 1155 U.N.T.S. 331 (“A treaty does not create either rights or obligations for 

a third State without its consent.”  “A right arises for a third State from a provision 

of a treaty if the parties to the treaty intend the provision to accord that right either 

to the third State, or to a group of States to which it belongs, or to all States, and 

the third State assents thereto.”); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 

LAW § 324(1), (3) (1987) (“An international agreement does not create either 

obligations or rights for a third state without its consent….  A right arises for a 

third state from a provision of an agreement if the parties to the agreement intend 

 
10 While the United States has not ratified the Vienna Convention on the Law of 
Treaties, this Court, like many other courts and scholars, has “treat[ed] the Vienna 
Convention as an authoritative guide to the customary international law of 
treaties.”  Chubb & Son, Inc. v. Asiana Airlines, 214 F.3d 301, 309 (2d Cir. 2000). 
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the provision to accord that right to the third state and the third state accepts that 

right.”).11  A fortiori, a treaty confers no rights or benefits on nationals of states not 

party to a treaty, like the Cayman Funds are here.  See Mora v. New York, 524 F.3d 

183 (2d Cir. 2008) (“even where a treaty provides certain benefits for nationals of a 

particular state … it is traditionally held that ‘any rights arising out of such 

provisions are, under international law, those of the states and … individual rights 

are only derivative through the states.’”) (citation omitted). 

The Cayman Funds largely disregard these authorities, and instead rely on 

inapposite cases to support their novel position (CFBR-19-20).  Each of the cases 

they cite should be rejected.  See Colonial Bank v. Compagnie Generale Maritime 

et Financiere, 645 F. Supp. 1457, 1460-61 (S.D.N.Y. 1986) (French state-owned 

corporation was entitled to sovereign immunity from suit by U.S. company in spite 

of U.S.-France treaty because treaty did not purport to preempt FSIA); Gibbons v. 

Udaras na Gaeltachta, 549 F. Supp. 1094, 1107 n.4 (S.D.N.Y. 1982) (Irish state-

owned enterprises were entitled to sovereign immunity from suit by U.S. citizens 

notwithstanding U.S.-Ireland Friendship Treaty because activities were not 

commercial in nature); Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, 333 

(9th Cir. 1984) (Iran did not waive sovereign immunity from suit by U.S. citizens 

 
11 The Cayman Funds’ attempt to distinguish Jet Traders on the facts does not 
diminish the clear application of this well-established principle, echoed by the 
Vienna Convention and the Restatement of Foreign Relations Law.   

Case: 11-5310     Document: 58     Page: 35      03/08/2012      547019      67



26 

in Iran-U.S. Treaty of Amity, but only waived such immunity with respect to its 

“enterprises” doing business in the U.S.); Foremost-McKesson, 905 F.2d at 452 

(agreeing with Berkovitz); Calgarth Invs., Ltd. v. Bank Saderat Iran, No. 95 Civ. 

5332 (MBM), 1996 WL 204470, at *3 (S.D.N.Y. Apr. 26, 1996), aff’d 108 F.3d 

329 (2d Cir. 1997) (interpreting the Iran-U.S. Treaty of Amity to waive immunity 

of Iranian state-owned bank, but dismissing on forum non conveniens grounds).12 

The Cayman Funds’ attempt to distinguish the Treaty’s purported waiver as 

not granting a “substantive right” is wholly unsupported by case law and misses 

the point (CFBR-21-22).  The U.S.-Ireland Friendship Treaty is an agreement 

between two parties in privity for the mutual benefit of their respective citizens, 

regardless of whether the benefits are in the form of “substantive rights” or 

otherwise.  See U.S.-Ireland Friendship Treaty, supra note 7, Proclamation, 1 

U.S.T. 785 (proclaiming purpose of “establishing mutual rights and privileges” in 

the Treaty based upon “principles of national and most-favoured-nation treatment 

unconditionally accorded”); Walker, supra at 22 (a friendship treaty is “a basic 

accord fixing the ground-rules governing day-to-day intercourse between two 

countries”).  Therefore, the conferral of mutual benefit between the United States 

 
12 As the District Court correctly noted, although the Calgarth case involved a non-
U.S. plaintiff, its sovereign immunity holding is not applicable here because “the 
[defendant] Iranian bank did not raise, and the court did not address, whether a 
creature of a third country -- in that case, an Irish corporation -- could assert rights 
under a treaty between the U.S. and Iran” (SPA-15-16 n.6). 
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and Ireland is the “clear and unambiguous” intent of the Treaty and its provisions, 

not the global waiver of immunity from any suit that the Cayman Funds advocate.  

Carpenter, 610 F.3d at 779.13 

ii. By Its Terms, The Treaty Does Not Waive Immunity From 
Suit By The Cayman Funds 

Even if the Cayman Funds were able to invoke the U.S.-Ireland Friendship 

Treaty for their own benefit -- which they cannot do -- the Treaty would not waive 

sovereign immunity in this case.  The provision at issue states: 

No enterprise of either Party which is publicly owned or controlled shall, if 
it engages in commercial, manufacturing, processing, shipping or other 
business activities within the territories of the other Party, claim or enjoy, 
either for itself or for its property, immunity therein from taxation, suit, 
execution of judgment or other liability to which privately owned and 
controlled enterprises are subject therein. 

U.S.-Ireland Friendship Treaty, supra note 7, art. XV(3), 1 U.S.T. 785 (emphasis 

added).  This action falls outside the purview of Article XV(3) because a “privately 

owned and controlled” Anglo Irish would not be subject to this suit.   

The Cayman Funds plead jurisdiction over Anglo Irish on the basis of 28 

U.S.C. § 1330, which provides original jurisdiction of federal district courts over  
 
13 The Cayman Funds’ argument based on apparent drafting choices cannot satisfy 
the high standard of “clear and unambiguous” intent (CFBR-23-24).  Contrary to 
the Cayman Funds’ suggestion, the Treaty’s framers did not intend to open Irish 
instrumentalities to jurisdiction with “no [] limitation” (CFBR-23); rather, the 
Treaty made special accommodation for U.S. parties based upon “principles of 
national and most-favoured-nation treatment unconditionally accorded” between 
the two parties only.  U.S.-Ireland Friendship Treaty, supra note 7, art. XV(3), 1 
U.S.T. 785. 
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civil actions against foreign states (CFBR-3).  See 28 U.S.C. § 1330(a).  However, 

if Anglo Irish were a private entity, and therefore not a “foreign state” under the 

FSIA, the Cayman Funds would not be able to plead jurisdiction under Section 

1330 or any other statute conferring federal jurisdiction.  Diversity jurisdiction is 

not available in suits where all parties are foreign corporations (see 28 U.S.C. § 

1332; Universal Licensing Corp. v. Paola del Lungo S.p.A., 293 F.3d 579, 580 (2d 

Cir. 2002) (no diversity where all parties were aliens)), and the Funds have not 

alleged jurisdiction arising under a federal question (see 28 U.S.C. § 1331).  Thus, 

without jurisdiction to which “privately owned and controlled enterprises are 

subject,” the entire case would be dismissed in any event.14  

Any other result would produce the perverse outcome that the U.S.-Ireland 

Friendship Treaty would actually subject a state-owned Anglo Irish to a broader 

scope of jurisdiction than it would be as a private entity.  This could not have been 

the intent behind the Treaty, and thus the Court should reject the Cayman Funds’ 

argument for this result.   

 
14 The Cayman Funds’ attempt to rebut this point by claiming that the parties have 
somehow conferred jurisdiction on the federal courts is meritless (CFBR-19 n.3).  
Federal courts are courts of limited jurisdiction, which cannot be manufactured by 
agreement between the parties.  See Hovensa, L.L.C. v. Technip Italy S.p.A., No. 08 
Civ. 1221 (NRB), 2009 WL 690993, at *5 (S.D.N.Y. Mar. 16, 2009) (“Subject-
matter jurisdiction cannot be waived by the parties, nor can it be created by the 
consent of the parties.”) (citing Ins. Corp. of Ireland, Ltd. v. Compagnie des 
Bauxites de Guinee, 456 U.S. 694, 701-02 (1982)). 
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The District Court’s holding that Anglo Irish did not explicitly waive 

immunity to the Cayman Funds’ suit is legally sound and should be affirmed.   

b. The NPA Did Not Waive By Implication Ireland’s Sovereign 
Immunity 

The Cayman Funds seek reversal of the District Court’s ruling that Ireland 

did not implicitly waive sovereign immunity when Anglo Irish agreed, pre-

nationalization, to New York choice-of-law and forum clauses in the NPA.  In 

making this determination, the District Court hewed closely to binding case law 

requiring a showing of “strong evidence of the sovereign’s intent” to find that a 

foreign sovereign implicitly waived its sovereign immunity (SPA-17-19).  

Pursuant to this standard, the District Court found that “there is no evidence that 

the Irish government agreed to be bound by the choice of forum/law provisions of 

the NPA.  It was the ‘Bank [and only the Bank that] consented to this Court’s 

jurisdiction and agreed to waive any objections to venue lying in this Court’” 

(SPA-17-18 (quoting Compl. ¶ 20)).  This finding of fact is uncontroverted by the 

Cayman Funds and is entitled to deference on review.  See Kensington, 505 F.3d at 

153.  On that basis alone, the November 28 Order should be affirmed. 

Moreover, in their appellate brief, the Cayman Funds admit that no case law 

exists to support an implied waiver under these circumstances (CFBR-28 (“We are 

aware of no case that addresses specifically whether pre-nationalization consent to 

jurisdiction and choice of New York law constitute immunity waivers after 
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nationalization.”).  The District Court similarly recognized the lack of legal support 

for the Funds’ position (SPA-19). 

To compensate for this deficiency, the Cayman Funds cite a series of 

tangential cases, none of which involved a sovereign deemed to have implicitly 

waived its jurisdictional immunity because of pre-nationalization choice-of-law 

and forum clauses binding on an instrumentality of the state (CFBR-26).  See, e.g., 

Shapiro v. Republic of Bolivia, 930 F.2d 1013 (2d Cir. 1991) (no allegation of 

waiver by entering into choice-of-law or forum clause); Seetransport Wiking 

Trader v. Navimpex Centrala Navala, 989 F.2d 572 (2d Cir. 1993) (waiver was 

implied where Romanian Government instrumentality agreed to mandatory 

arbitration clause, participated in arbitration in which award was entered against it, 

and was party to multi-national convention allowing enforcement of arbitration 

awards in the U.S.); Eckert Int’l Inc. v. Gov’t of the Sovereign Democratic 

Republic of Fiji, 32 F.3d 77 (4th Cir. 1994) (Government of Fiji executed 

agreement choosing Virginia law).  The Cayman Funds’ cases do not come close to 

carrying the burden of establishing “strong evidence of the sovereign’s intent.”  

Human Rights in China, 2005 WL 1278542 at *6. 

The Cayman Funds’ “successorship” argument similarly misses the mark 

(CFBR-27-30).  Contrary to the Cayman Funds’ suggestion, the District Court did 

not hold that the NPA’s choice-of-law and forum clauses had “vanish[ed]” or that 
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“once Ireland acquired the Bank’s stock, the Bank was no longer bound by its 

consent to New York jurisdiction” (CFBR-24-25).  Rather, the District Court 

determined that the existence of these clauses was not “strong evidence of the 

sovereign’s intent” as required to implicitly waive immunity.  Anglo Irish has 

honored the terms of the NPA -- as the Cayman Funds openly admit (CFBR-27-28) 

-- but these terms nowhere evince an intent of the sovereign to waive immunity.15 

The Cayman Funds’ last-gasp argument that “[i]gnoring a private entity’s 

pre-nationalization contractual commitments contradicts the FSIA’s purpose of 

immunizing only sovereign or public acts” fails to alter this conclusion (CFBR-30-

32).  The FSIA provision cited by the Funds makes clear that “[u]nder international 

law, states are not immune from the jurisdiction of foreign courts insofar as their 

commercial activities are concerned” (CFBR-30).  28 U.S.C. § 1602 (emphasis 

added); see also Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 487 (1983) 

 
15 The cases cited by the Cayman Funds in support of this argument are inapposite 
(CFBR-27-29).  See, e.g., First Nat’l City Bank v. Banco Para El Comercio 
Exterior de Cuba, 462 U.S. 611, 620 (1983) (no discussion of waiver under the 
FSIA); Aguas Lenders Recovery Grp. LLC v. Suez, S.A., 585 F.3d 696 (2d Cir. 
2009) (no discussion of FSIA in any context); Belize Telecom Ltd. v. Gov’t of 
Belize, No. 05-20470-CIV, 2005 WL 5643879 (S.D. Fla. Aug. 17, 2005), rev’d in 
part on other grounds, 528 F.3d 1298 (11th Cir. 2008) (Government of Belize 
entered into separate assignment agreement explicitly agreeing to assume all of the 
assignor’s rights and obligations under Share Pledge Agreement containing choice-
of-venue clause); Boeing Co. v. EgyptAir, 392 F. Supp. 2d 461, 464-67, 469 
(E.D.N.Y. 2005) (state-owned Egyptian insurance company, as subrogee to state-
owned Egyptian airline, was bound by explicit waiver of sovereign immunity in 
airline permit). 
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(sovereign immunity should not extend to “a foreign state’s strictly commercial 

acts.”) (emphasis added; cited by the Funds at CFBR-30).  Furthermore, the 

question of whether a foreign sovereign’s acts are “sovereign or public,” on the one 

hand, or “private or commercial,” on the other (CFBR-30), arises under the rubric 

of the “commercial activity” exception to sovereign immunity, rather than a waiver 

implied in fact.  See 28 U.S.C. §§ 1603(d), 1605(a)(2) (discussing “commercial 

activity” exception).  The “restrictive theory” of sovereign immunity is no 

impediment to dismissal of the Cayman Funds’ meritless Complaint.16 

Anglo Irish did not impliedly waive sovereign immunity of Ireland and the 

District Court’s Order should be affirmed. 

 
16 The Cayman Funds’ suggestion that the District Court’s Order “immunize[s]” 
Anglo Irish from jurisdiction is baseless in light of the fact that a private Anglo 
Irish could not be subject to jurisdiction for this suit (see § I.a.ii, supra).  Similarly, 
cases wherein a foreign sovereign nationalized a private party already in breach of 
contract are completely irrelevant as the Funds have never alleged that Anglo Irish 
was in breach pre-nationalization.  See, e.g., Daly v. Castro Llanes, 30 F. Supp. 2d 
407 (S.D.N.Y. 1998) (FSIA does not require immunity “in a situation such as this 
where the activities underlying the complaint were all committed by the defendant 
and its owners when the defendant was not a state entity but rather was a private, 
commercial bank”); Nordberg v. Granfinanciera, S.A., (In re Chase & Sanborn 
Corp.), 835 F.2d 1341, 1347-48 (11th Cir. 1988), rev’d on other grounds, 492 U.S. 
33 (1989) (sovereign immunity did not apply “because the transfers in question 
and the suit to recover those transfers occurred before [defendant] was 
nationalized”).  The Funds’ remaining cases fail to hit the mark for other reasons.  
See Bank of U.S. v. Planters’ Bank of Ga., 22 U.S. 904, 907 (1824) (pre-
“restrictive theory,” non-FSIA case involving immunity of bank owned partly by 
the U.S. State of Georgia); Callejo v. Bancomer, S.A., 764 F.2d 1101, 1106 (5th 
Cir. 1985) (no discussion of waiver; timing of nationalization not dispositive 
because defendant breached payment obligations). 
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II. The “Commercial Activity” Exception Does Not Apply 

The Cayman Funds’ last argument for subject matter jurisdiction seeks 

reversal of the District Court’s holding that the FSIA “commercial activity” 

exception does not apply (CFBR-32-56).17  The Funds appeal to this Court on the 

basis of the first and third prongs of the exception, but none of the Funds’ 

arguments can undermine the District Court’s sound findings of fact and 

conclusions of law.  The District Court’s dismissal should be affirmed. 

a.  The “Based Upon” Requirement  

This Court’s FSIA jurisprudence holds that, “[a]s a threshold step in 

assessing plaintiffs’ reliance on the ‘commercial activity’ exception, we must 

identify the act of the foreign sovereign State that serves as the basis for plaintiffs’ 

claims.”  Garb v. Republic of Poland, 440 F.3d 579, 586 (2d Cir. 2006); see also 

Nelson, 507 U.S. at 356-57 (“We begin our analysis by identifying the particular 

conduct on which [plaintiffs’] action is ‘based’ for purposes of the [FSIA].”).  This 

 
17 The FSIA’s “commercial activity” exception provides that jurisdictional 
immunity is abrogated in an action based:  

[1] upon a commercial activity carried on in the United States by the foreign 
state; or  
[2] upon an act performed in the United States in connection with a 
commercial activity of the foreign state elsewhere; or  
[3] upon an act outside the territory of the United States in connection with a 
commercial activity of the foreign state elsewhere and that act causes a 
direct effect in the United States.   

28 U.S.C. § 1605(a)(2) (formatting and numbering added).  
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threshold inquiry addresses the statutory requirement in each prong of the 

“commercial activity” exception that the plaintiff’s claims be “based upon” the 

sovereign acts in question (SPA-19-20).  See 28 U.S.C. § 1605(a)(2); Kensington, 

505 F.3d at 155-56 (concluding that “based upon” has the same meaning in each 

prong of Section 1605(a)(2)).   

In this analysis, “conduct that forms the ‘basis,’ or ‘foundation,’ for a claim 

… is read most naturally to mean those elements of a claim that, if proven, would 

entitle a plaintiff to relief under his theory of the case.”  Nelson, 507 U.S. at 357.  

The relevant conduct must be more than “a ‘but for’ cause” of the elements of the 

claim.  Transatlantic Shiffahrtskontor GmbH v. Shanghai Foreign Trade Corp., 

204 F.3d 384, 390 (2d Cir. 2000) (emphasis added).  In that regard, as the Cayman 

Funds recognize (CFBR-35), “‘based upon’ requires a degree of closeness between 

the acts giving rise to the cause of action and those needed to establish jurisdiction 

that is considerably greater than common law causation requirements.”  See 

Kensington, 505 F.3d at 155 (emphasis added).  This Court has described this high 

degree of closeness as “‘a significant nexus’” between the relevant conduct and the 

plaintiff’s cause of action.  See id. (quoting Reiss v. Société Centrale du Groupe 

des Assurances Nationales, 235 F.3d 738, 747 (2d Cir. 2000)) (emphasis in 

Kensington).   

Here, the Cayman Funds contend that their claim is “based upon”: 
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the Bank’s prolonged commercial activity in the United States, which 
includes the sale of the Notes in this country, as well as its sale of its United 
States assets without making arrangements for a purchaser to assume the 
obligation to pay the Notes 

(CFBR-35).  As the District Court recognized, this expansive interpretation of the 

“commercial activity” exception under the FSIA is contrary to the language of the 

statute and binding case law interpreting its terms. 

b. This Action Cannot Be Based Upon Pre-Nationalization Conduct  

To the extent that the Cayman Funds seek to prove a “commercial activity” 

based upon pre-nationalization conduct of Anglo Irish, including the sale of the 

Notes in 2005 or Anglo Irish’s “prolonged commercial activity in the United 

States” stretching backwards in time (CFBR-35), their position is contrary to law.   

In this regard, the District Court made crucial factual findings, including 

that: 

[i]t is undisputed that the Bank was not a foreign state or instrumentality 
when it executed the NPA and sold notes in the United States.  These pre-
nationalization acts may not serve as the basis for Plaintiff’s commercial 
activity exception argument, because actions of the Bank at that time were 
not the acts of a foreign state or instrumentality, and there is no claim that 
the Bank was already in breach prior to nationalization 

(SPA-21).  As the District Court aptly observed, this Court’s Anglo-Iberia case 

holds that the “commercial activity” inquiry begins by “identify[ing] the act of the 

foreign sovereign State that serves as the basis for plaintiffs’ claims” (SPA-21).  

See Anglo-Iberia, 600 F.3d at 177 (citing Garb, 440 F.3d at 586).  Further, “the 

plain language of the FSIA, which speaks to commercial activity ‘of’ or ‘carried 
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on’ by a ‘foreign state’ in the present tense” reinforces that pre-nationalization 

conduct cannot apply (SPA-22-23, 22 n.8 (observing that “[i]n interpreting the 

FSIA, the Supreme Court has attributed significance to Congress’ use of tense” and 

citing, in support, Dole Food Co. v. Patrickson, 538 U.S. 468, 478 (2003))).18 

The Cayman Funds’ appeal to consider pre-nationalization acts fails for an 

additional reason.  As the District Court held, Anglo Irish’s pre-nationalization 

conduct, including the sale of the Notes, lacks any “significant nexus” with the 

Funds’ claims and therefore cannot enter the “commercial activity” analysis (SPA-

23-24).  Kensington, 505 F.3d at 155.  In that regard, the District Court clearly 

found that “[t]here is no claim here [by the Cayman Funds] that the Bank breached 

 
18 The Cayman Funds’ attempt to distinguish Anglo-Iberia and Garb on the basis 
that these cases did not involve pre-nationalization conduct falls short of the mark 
(CFBR-38-39).  The language in these cases requiring that the commercial acts in 
question be acts of the foreign sovereign reflects the controlling language of the 
statute.  See, e.g., 28 U.S.C. § 1605(a)(2) (requiring, under each prong, commercial 
activity by or of “the foreign state”).  Anglo Irish’s 2005 sale of the Notes was not 
commercial activity of a “foreign state” because Anglo Irish was undeniably not 
state-owned at the time.   
The Cayman Funds’ reference to the Braka and Callejo cases does nothing to 
refute the District Court’s analysis (CFBR-39-40).  In Braka, the court 
affirmatively stated that the nationalized bank in that case “was a state 
instrumentality as defined by the FSIA at the time of this lawsuit as well as at the 
time the act on which this suit is based took place.”  Braka v. Bancomer, S.A., 589 
F. Supp. 1465, 1468 (S.D.N.Y. 1984).  In addition, no party therein appears to have 
raised the issue of whether the court should consider pre-nationalization conduct.  
Similarly, neither party in Callejo raised the issue of whether pre-nationalization 
acts should be considered in the FSIA analysis and, in any event, the defendant 
bank apparently breached its payment obligations days prior to nationalization and 
never cured the breach thereafter.  Callejo, 764 F.2d at 1106.   
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the NPA prior to nationalization” (SPA-23 n.9).  The Funds have not refuted this 

finding of fact, which is entitled to deference.  To the contrary, the Funds affirmed 

the finding by stating that their Complaint “is based on [Anglo Irish’s] sale of its 

United States assets as part of [its] plan to liquidate and cease operations” -- all of 

which occurred post-nationalization (CFBR-41).  Thus, only Anglo Irish’s post-

nationalization acts should be considered by the Court. 

Furthermore, as the Cayman Funds admit (CFBR-7 n.2), they purchased the 

Notes in November 2010 -- after Anglo Irish was nationalized in January 2009 -- 

via the secondary market (whether in Europe or the United States) and long after 

the 2005 Notes issuance (SUPPA-2).  Anglo Irish did not market or sell the Notes 

to the Funds and there is no allegation that Anglo Irish breached the NPA prior to 

the Funds’ purchase; thus, the Funds’ purported reliance on pre-nationalization 

conduct in stating their claims is disingenuous.19   

In that regard, the Cayman Funds’ suggestion that the District Court’s 

holding could “immunize” a formerly private entity from its prior obligations is 

 
19 The Cayman Funds also bend the facts by claiming that the Notes “require 
performance in the United States” (CFBR-36).  Pursuant to the NPA, the original 
purchasers designated manner of payment, some of which appeared to be in New 
York (JA1-69, 80).  Other provisions required performance in Ireland or elsewhere 
(JA1-53, 66-67, 70-71).  Apart from attaching a blank form of Note to their 
Complaint, the Cayman Funds have never submitted copies of the Notes allegedly 
held by them or any other documentary evidence proving their status as 
Noteholders or their designated place of payment.   
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contradicted by the District Court’s express holdings (CFBR-40).  As the Funds 

recognize, the District Court acknowledged case law in which “[c]ourts have found 

no immunity where a private entity breached an agreement or defrauded an 

investor and was later nationalized by a foreign government” (SPA-23 n.9; CFBR-

31).  Even if, as the Funds fear, a pre-nationalization contract “[was] breached by 

post-nationalization conduct occurring partially outside the United States” (CFBR-

40), the second and third prongs of the “commercial activity” exception could 

potentially apply and alleviate any concerns of “immunization.”   

The Cayman Funds’ claims are not “based upon” pre-nationalization 

conduct by Anglo Irish and therefore such conduct cannot give rise to the 

“commercial activity” exception to sovereign immunity.   

c. Prong 1: This Action Cannot Be Based On Commercial Activity 
Carried On In The United States By Anglo Irish Post-
Nationalization  

The first prong of the “commercial activity” exception precludes sovereign 

immunity for claims that are “based upon a commercial activity carried on in the 

United States by the foreign state ….”  28 U.S.C. § 1605(a)(2).   

As discussed above, the “based upon” language used throughout Section 

1605(a)(2) requires “‘a significant nexus’” between the alleged conduct and the 

elements of the plaintiff’s claim.  Kensington, 505 F.3d at 155 (quoting Reiss, 235 

F.3d at 747).  In addition, the “commercial activity” first prong requires that the 
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significant nexus be “between the commercial activity in this country upon which 

the exception is based and a plaintiff’s cause of action.”  Reiss, 235 F.3d at 747 

(quoting NYSA-ILA Pension Trust Fund By and Through Bowers v. Garuda Indon., 

7 F.3d 35, 38 (2d Cir. 1993)) (emphasis added); see also Kensington, 505 F.3d at 

155 (same) (quoting Reiss, 235 F.3d at 747); Murphy v. Korea Asset Mgmt. Corp., 

421 F. Supp. 2d 627, 648 (S.D.N.Y. 2005), aff’d 190 F. App’x 43 (2d Cir. 2006) 

(the “commercial activity” first prong specifically requires that a plaintiff “come 

forward with evidence that [defendant] performed acts in the United States that, if 

proven, would entitle [plaintiff] to relief”) (emphasis in original); Filetech S.A. v. 

Fr. Telecom, S.A., 212 F. Supp. 2d 183, 191 (S.D.N.Y. 2001), aff’d 304 F.3d 180 

(2d Cir. 2002) (quoting  Reiss, 235 F.3d at 747).20 

i. There Is No Significant Nexus With U.S. Commercial 
Activity 

Since pre-nationalization conduct cannot apply, the Cayman Funds’ claim 

on appeal is essentially based on “[Anglo Irish’s] sale of its United States assets as 

part of [its] plan to liquidate and cease operations” (CFBR-41).  In that regard, the 

District Court made two crucial factual findings: 

 
20 The Cayman Funds’ suggestion that the District Court applied a nexus 
requirement that was “improperly narrow” is incorrect (CFBR-43).  All of the 
authorities cited by the District Court, including the Murphy decision, agree with 
binding precedent of the Supreme Court and this Court (SP-27-28 (citing, inter 
alia, Nelson, 507 U.S. at 356-58; Kensington, 505 F.3d at 155-57)). 
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 First, the District Court found, and the Cayman Funds concede, that 
“the Bank’s sale of all of its U.S.-based assets would not represent a 
sale of the entirety or substantially the entirety of the Bank’s assets 
and thus would not constitute a breach of the NPA” (SPA-31; CFBR-
33 n.7; JA10-2789:10-15) (emphasis added).21 

 Second, the District Court found that, “even if consummated overseas 
transactions were aggregated with the planned sale of U.S.-based 
assets, the record demonstrates that the threshold set in Section 9.3 of 
the NPA would not be reached” (SPA-32) (emphasis added). 

These findings of fact are entitled to deference and should be affirmed.  See 

Kensington, 505 F.3d at 153.   

Furthermore, these findings of fact accurately reflect the record in this case.  

As the record shows, since Anglo Irish was nationalized by the Irish Government 

in January 2009, it has undertaken numerous measures to create liquidity to pay 

creditors like the Cayman Funds (JA2-313-315).  These measures include 

receiving tens of billions of euros of capital injections directly from the Irish 

Government, as well as selling assets when either (1) market conditions became 

favorable, or (2) Irish Government measures gave rise to liquidity.  In the latter 

category, in December 2009, the Irish Government established NAMA, via the 

NAMA Act, to serve as a purchaser of illiquid assets held by participating financial 

institutions, like Anglo Irish.  In exchange, NAMA provided liquid Government-

 
21 In that regard, the District Court and counsel for the Cayman Funds 
acknowledged that the NPA does not require Anglo Irish -- an Irish bank -- to 
maintain any assets in the United States or to refrain from selling any U.S. assets 
(JA10-2913:25-2914:7). 
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guaranteed bonds which counterparties could use to collateralize liquidity funding.  

Over 2009 and 2010, Anglo Irish sold around €33.8 billion of illiquid assets to 

NAMA, receiving liquid securities in exchange (JA10-2915:23).22 

Anglo Irish has also undertaken sales of assets to market participants when 

markets permit.  This includes the marketing of Anglo Irish’s U.S. Loan Portfolio.  

However, as the District Court correctly found, the sale of the U.S. Loan Portfolio 

in its entirety would not involve Anglo Irish’s aggregate post-nationalization asset 

sales coming close to a sale of its assets “as an entirety or substantially as an 

entirety.”  The record demonstrates that Anglo Irish has significant assets: 

 As of December 2009, Anglo Irish reported €85.2 billion of assets 
(JA8-2316). 

 During 2010, Anglo Irish sold €33.8 billion of illiquid assets to 
NAMA, in exchange for liquid, Irish Government-guaranteed bonds 
(JA10-2915:23).  Anglo Irish also disposed of €0.1 billion of 
securities and €6.6 billion of financial assets (JA10-2817:13-2818:4), 
and also obtained other assets during 2010 (JA10-2820:11-13). 

 As a result of these transactions, as of December 2010, Anglo Irish 
reported €72.2 billion of assets (JA8-2316).  At that time, the U.S. 
Loan Portfolio was valued at €7.6 billion (JA8-2290).   

In light of this record evidence, the District Court’s finding that the sale of the U.S. 

Loan Portfolio -- whether considered alone or together with consummated global 

 
22 Contrary to the Cayman Funds’ assertions (CFBR-41-42), Anglo Irish’s sales to 
NAMA were not undertaken pursuant to the EC Restructuring Plan; rather, they 
were undertaken to de-risk Anglo Irish’s exposure to certain loans and create 
liquidity pursuant to a prior Irish statutory scheme open to all qualifying Irish 
financial institutions. 
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asset sales -- would not reach Section 9.3’s threshold of a sale of assets “as an 

entirety or substantially as an entirety” is not clearly erroneous and should be 

affirmed.23 

ii. There Is No Basis To Aggregate Past And Predicted Future 
Asset Sales 

Aware that Anglo Irish’s global, aggregated asset sales are still not enough 

to establish a prima facie breach of Section 9.3 to ground jurisdiction, the Cayman 

Funds boldly assert that the Court must aggregate past and predicted future asset 

sales pursuant to its restructuring, to various different purchasers, and view the 

totality as a single transfer for FSIA purposes (CFBR-45-51).  This theory is not 

supported by applicable law, and the District Court correctly denied jurisdiction on 

this basis.24 

As the District Court correctly observed, none of the cases cited by the 

Cayman Funds on this point arose in the FSIA context (SPA-31).  Further, the 

Cayman Funds’ cases interpreted the wrong language -- i.e., “all or substantially 

 
23 The Cayman Funds incorrectly assert that, “[i]f the claim depended on proof of 
actions that took place outside the United States, as well as within it, the district 
court held the claim was not based on commercial activity in the United States” 
(CFBR-43).  The District Court held no such thing; in fact, the District Court 
explicitly held that, “even if consummated overseas transactions were aggregated 
with the planned sale of U.S.-based assets,” Section 9.3 could not be breached (SP-
32) (emphasis added).  The Cayman Funds draw a false distinction in this regard. 
24 The Cayman Funds’ assertion that the District Court “ignored” this argument is 
wrong (CFBR-51).  The District Court considered the parties’ views on the issue 
and rejected the Funds’ position (SPA-31-32; JA10-2899:21-2905:10).   
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all” -- not the language of NPA Section 9.3, which states: “[t]he Company will not 

… sell, lease or otherwise dispose of its assets as an entirety or substantially as an 

entirety to, any Person” (JA1-55) (emphasis added).25  While these other cases 

involved restrictions on disposition of assets, they did not interpret the language at 

issue here and therefore do not aid the Court’s construction of its terms.26 

 
25 The Cayman Funds have previously argued that the NPA definition of “Person” 
includes the singular as well as the plural.  But the NPA clearly provides that terms 
defined therein -- including the term “Person” -- shall be singular if “specified or as 
the context may otherwise require” (JA1-56).  The use of “Person” in Section 9.3 is 
specified as singular and the context requires it to be singular.  First, the term is 
specified as singular by the phrasing “any Person.”  Second, the context requires it 
to be singular because “any Person” is later referred to as “the transferee” which is 
clearly singular, not plural (JA1-55).   
26 The Cayman Funds’ citation to the American Bar Foundation’s 1971 
Commentaries on Model Debenture Indenture Provisions 1965 should also be 
disregarded as inapposite and, in any event, the commentaries support Anglo 
Irish’s view (CFBR-45-46 n.10).  There is no reason to believe the drafters of the 
NPA relied upon the Model Debenture Indenture Provisions 1965 or the 1971 
commentaries thereto, and the commentaries are intended to be “of assistance to 
lawyers and their clients in negotiating and preparing indenture provisions” rather 
than interpreting them, as the Court is faced with here.  American Bar Foundation, 
Commentaries on Model Debenture Indenture Provisions 1965 ix (1971).  
Moreover, the commentaries support Anglo Irish’s position because the model 
provision clearly contemplates a sale of assets to a single successor entity, and the 
commentaries make clear that the model provision does not address itself “to the 
cumulative effect of a series of substantial dispositions ….”  Id. at 292, 424.  This 
is consistent with Black’s Law Dictionary, which defines an “entirety” as 
“[s]omething … that the law considers incapable of being divided into parts.”  
BLACK’S LAW DICTIONARY (9th ed. 2009).   
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iii. The Cayman Funds’ Aggregation Cases Support Anglo 
Irish’s Position 

Even disregarding the fact that the Cayman Funds’ cases are plainly 

inapposite, they actually support Anglo Irish’s position that Section 9.3 was not 

breached as a matter of law.   

This includes the Funds’ marquee case, Sharon Steel, which is the only 

Second Circuit case they cite on this point.  In that case, this Court held that the 

relevant indenture provision was not triggered by the final transaction in a 

company’s sale of all of its assets pursuant to a board-approved, 12-month 

liquidation plan, where the sale at issue was to a single purchaser of assets 

comprising 51% of the total assets sold pursuant to the liquidation plan.  See 

Sharon Steel Corp. v. Chase Manhattan Bank, N.A., 691 F.2d 1039, 1051 (2d Cir. 

1982).  This Court did not aggregate all of the asset sales to various purchasers 

over the 12-month period of the liquidation plan; rather, the Court considered the 

final asset sale in isolation.  See id.  Furthermore, this Court held that the sale of 

51% of the company’s assets would not be “even close” to a sale of “all or 

substantially all” of the assets.  Id.   

These holdings all support Anglo Irish’s position.  The Cayman Funds have 

never alleged that Anglo Irish has already sold all of its assets, nor have the Funds 
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alleged that Anglo Irish has ever sold 51% of its assets to any single purchaser.27  

To the contrary, the District Court found that “even if consummated overseas 

transactions were aggregated with the planned sale of U.S.-based assets, the record 

demonstrates that the threshold set in Section 9.3 of the NPA would not be 

reached” (SPA-32).28  Further, as the Cayman Funds admit, Anglo Irish continues 

to honor its obligations under the NPA and the EC Restructuring Plan estimates 

Anglo Irish’s wind-down to span up to 7-10 years, or until 2018-2021, which is 

after the expiration of the Notes (JA6-1783-84; CFBR-11, 39).   

In addition, in Sharon Steel, this Court made clear that, although “[t]he 

words ‘all or substantially all’ are used in a variety of statutory and contractual 

provisions relating to transfers of assets,” that phrase must be “given meaning in 

light of the particular context and evident purpose.”  Id. at 1049.  In other words, “a 

 
27 The Associated Gas case cited by the Cayman Funds is distinguishable for 
similar reasons (CFBR-48-49).  See In re Associated Gas & Elec. Co., 61 F. Supp. 
11 (S.D.N.Y. 1944).  In that case, unlike here, a company had transferred all of its 
assets to a single purchaser over a three-year period.  Id. at 28.  The U.S. Bank case 
also does not aid the Funds’ position because the court in that case made no ruling 
regarding whether a sale of “all or substantially all” of a company’s assets had 
occurred because the record was insufficiently developed (CFBR-49).  See U.S. 
Bank Nat’l Ass’n v. Angeion Corp., 615 N.W.2d 425, 433 (Minn. Ct. App. 2000). 
28 This finding even over-counts in the Cayman Funds’ favor.  This is because the 
calculation performed by the District Court included Anglo Irish’s transfers to 
NAMA, which were undertaken prior to, and therefore separate from, the EC 
Restructuring Plan (SPA-32 (citing JA6-1786-88)).  Whereas, the Funds’ 
substantive aggregation theory requires that aggregated transfers be pursuant to a 
single “overarching liquidation plan” (CFBR-50).    
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literal reading of the words ‘all or substantially all’ is not helpful apart from 

reference to the underlying purpose to be served.”  Id.  This Court then 

distinguished the use of “all or substantially all” in successor obligor provisions, 

like the one in Sharon Steel and NPA Section 9.3, and the use of that language in 

other statutory or contractual contexts.29  On that basis, this Court considered cases 

interpreting “all or substantially all” in various contexts but chose to rely solely on 

“[t]he single reported decision construing a successor obligor clause” to that date.  

Id. at 1050. 

Pursuant to this precedent, the Cayman Funds’ cases -- each from outside the 

Second Circuit -- construing “all or substantially all” in other contexts, like 

shareholder protection statutes, have no bearing on the issue before the Court and 

should be disregarded.30  See Campbell v. Vose, 515 F.2d 256 (10th Cir. 1975) 

(construing Oklahoma shareholder protection statute); In re Avard, 5 Misc. 2d 817, 

144 N.Y.S.2d 204 (Sup. Ct. Oneida Cnty. 1955) (construing New York shareholder 

 
29 Significantly, this Court noted that an essential purpose of successor obligor 
clauses is to enable borrowers “to sell entire businesses and liquidate, to 
consolidate or merge with another corporation, or to liquidate their operating assets 
and enter a new field free of the public debt.”  Id. at 1051. 
30 The Funds have previously sought to rebut this point by arguing that this Court, 
in Sharon Steel, considered cases construing shareholder protection statutes while 
interpreting an indenture provision (see Pls.’ Suppl. Reply Mem. of Law in 
Support of Req. for Prelim. Inj. 6 n.5, ECF No. 48).  This counter-argument is 
baseless because this Court cited to those cases solely to illustrate its point that “a 
literal reading of the words ‘all or substantially all’ is not helpful apart from 
reference to the underlying purpose to be served.”  Sharon Steel, 691 F.2d at 1049. 
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protection statute); Thorpe v. CERBCO, Inc., 676 A.2d 436 (Del. 1996) (construing 

Delaware shareholder protection statute); Winston v. Mandor, 710 A.2d 835 (Del. 

Ch. 1997) (construing Delaware shareholder protection statute).31  This Court’s 

Sharon Steel decision thus weighs strongly in Anglo Irish’s favor. 

The Cayman Funds’ cases support Anglo Irish’s position for an additional 

reason.  None of their cases suggests that a court should aggregate prospective 

transfers in the “all or substantially all” analysis; rather, these cases consider only 

past transfers of assets.  As discussed above, if the alleged past transfers to various 

purchasers pursuant to Anglo Irish’s restructuring plan are aggregated (even with 

the assumed sale of the U.S. Loan Portfolio) into a hypothetical single sale, Section 

9.3 would not be breached as a matter of law (see supra at 41-42). 

The Cayman Funds’ aggregation cases support the position of Anglo Irish 

and do nothing to advance the Funds’ claims.  The Cayman Funds have failed to 

prove the first prong of the “commercial activity” exception.   

 
31 In the past, the Funds have also cited the Liberty Media case in support of their 
aggregation argument.  See Liberty Media Corp. v. Bank of N.Y. Mellon Trust Co., 
C.A. No. 5702-VCL, 2011 WL 1632333, at *18 (Del. Ch. Apr. 29, 2011) 
(considering series of transfers involving 67% of company’s total assets and 
holding that transactions could not be aggregated).  This case is distinguishable for 
the additional reason that the successor obligor clause in Liberty Media prohibited 
selling “all or substantially all” of the company’s assets in a “transaction or series 
of transactions.”  Id. at *3 (emphasis added).  The indenture’s reference to a 
“series of transactions,” which is not found in Section 9.3, was critical to the 
court’s analysis.   
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d. Prong 3: This Action Is Not Based Upon An Act Outside The 
Territory Of The United States In Connection With A 
Commercial Activity Elsewhere And Causing A Direct Effect In 
The United States 

The District Court also correctly ruled that the Cayman Funds had failed to 

establish, under the third prong of the “commercial activity” exception, that this 

action is “based … upon an act outside the territory of the United States in 

connection with a commercial activity of [Anglo Irish] elsewhere and that act 

causes a direct effect in the United States.”  28 U.S.C. § 1605(a)(2).  Under this 

“direct effect” exception, this Court must determine “whether this lawsuit is (1) 

based … upon an act outside the territory of the United States; (2) that was taken in 

connection with a commercial activity of [Anglo Irish] outside this country; and (3) 

that caused a direct effect in the United States.”  Republic of Argentina v. Weltover, 

Inc., 504 U.S. 607, 611 (1992) (plaintiff brought breach of contract action 

following non-payment on bonds by Republic of Argentina) (citation and internal 

punctuation omitted), aff’g 941 F.2d 145 (2d Cir. 1991).  The Funds cannot meet 

the first and third elements of this test. 
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i. This Action Is Not “Based Upon” An Act By Anglo Irish 
Outside The U.S. 

The Cayman Funds’ argument under the third prong of the exception fails to 

satisfy the “based upon” requirement of the Weltover test.32  The Funds assert, 

vaguely, that the third prong is triggered by (1) Anglo Irish’s merger with INBS, 

and (2) Anglo Irish’s sale of assets (CFBR-52).33  But the INBS Transaction and 

Anglo Irish’s asset sales did not cause any violation of Section 9.3, and therefore 

cannot serve as a basis for the Funds’ claims. 

With respect to the INBS Transaction, even if it constituted a “merger” 

under Section 9.3, there is no violation because the surviving entity (1) is “a 

solvent Person” and (2) is Anglo Irish, as permitted under Section 9.3’s terms 

(JA10-2862:13-18, 2869:2-12, 2870:17-19).34  With respect to asset sales, there 

also is no violation because Section 9.3 only prohibits a sale of Anglo Irish’s assets 

“as an entirety or substantially as an entirety” to “any Person,” i.e., a one-time, 
 
32 The Funds’ suggestion -- without citation -- that the District Court made a 
finding regarding the “based upon” element is misleading (CFBR-52).  The 
District Court made no ruling on prong 3 of the “commercial activity” exception 
other than that the Funds had failed to carry their burden to establish a “direct 
effect” (SPA-36-40). 
33 A sale of Anglo Irish’s U.S. assets alone would not trigger the third prong of the 
“commercial activity” exception because it would not constitute “an act outside the 
territory of the United States.”  28 U.S.C. § 1605(a)(2).  
34 This testimony has never been contradicted by the Cayman Funds.  Furthermore, 
the District Court considered the Funds’ arguments based on the INBS acquisition 
and held that the acquisition did not trigger the “commercial activity” exception 
(SPA-8-9, 36, 40). 
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bulk sale of the entirety or substantially the entirety of Anglo Irish’s assets to a 

single purchaser, which is not the case here, whether viewed separately or in the 

aggregate (see supra at 40).  No violation of Section 9.3 has occurred and therefore 

there is no “significant nexus” between any of the alleged acts and the Cayman 

Funds’ claims. 

ii. No “Direct Effect” 

The Cayman Funds also cannot satisfy the third element of the standard 

which requires a plaintiff to prove a “direct effect” in the United States.  As the 

Funds recognize (CFBR-53), for the purposes of the third prong of the 

“commercial activity” exception, “‘an effect is direct if it follows as an immediate 

consequence of the defendant’s … activity.’”  Guirlando v. T.C. Ziraat Bankasi 

A.S., 602 F.3d 69, 74 (2d Cir. 2010), cert. denied 131 S. Ct. 1475 (2011) (quoting 

Weltover, 504 U.S. at 618.  The immediacy requirement reflects that “Congress did 

not intend to provide jurisdiction whenever the ripples caused by an overseas 

transaction manage eventually to reach the shores of the United States.”  Virtual 

Countries, Inc. v. Republic of South Africa, 300 F.3d 230, 236 (2d Cir. 2002).   

In addition, as the District Court recognized, to determine “‘where the effect 

is felt directly,’” this Court “‘look[s] to the place where legally significant acts 

giving rise to the claim occurred’” (SPA-35).  Guirlando, 602 F.3d at 75 (citation 

omitted); Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511, 1515 (D.C. Cir. 
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1988) (direct effect occurs in the United States if “something legally significant 

actually happened in the United States”).  The Cayman Funds have not shown any 

sufficiently direct effect, nor any legally significant act in the United States, to 

satisfy these high standards. 

Notably, the District Court observed at the August 1 hearing that “not every 

breach of an agreement can automatically be construed as having a direct effect in 

the United States.  If so, this exception would swallow the rule” (JA10-2786:25-

2787:2).  Undeterred, the Cayman Funds persist in claiming that “[Anglo Irish’s] 

breaches of Section 9.3, which give rise to [the Cayman Funds’] right to equitable 

relief from a United States court, and the attendant material increase in risk of non-

payment to [the Funds] in the United States, are both direct effects in the United 

States” (CFBR-53).  Unsurprisingly, this tenuous position is not supported by law. 

First, as established above, Section 9.3 was not breached and the Cayman 

Funds can claim no resulting right to equitable relief or any other relief (see § II.c, 

supra).  Second, there has been no “material increase in risk of non-payment” 

(JA2-310, 323-24; JA7-1889; JA10-2865:17-2866:5), and, even if there were, it 

would not be a “direct effect” felt in the United States.  Indeed, in Kensington, this 

Court held that, because plaintiff in that case was a Cayman Islands corporation, 

“any alleged injury it suffered occurred outside the United States.”  Kensington, 
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505 F.3d at 158.35  Thus, any abstract marginal risk to the Cayman Funds would be 

directly felt in the Cayman Islands, not in the United States.  The Funds have cited 

no case to the contrary.   

Rather, as the District Court and the Cayman Funds agree, if this case 

involved non-payment to a U.S. account -- which it does not -- there might be case 

law to support the Funds’ invocation of an exception to FSIA immunity (SPA-36, 

CFBR-52 n.12).  But the cases are clear that a speculative claim of future non-

payment to a U.S. account is not sufficiently direct to trigger the “direct effect” 

exception.  See  Gosain v. State Bank of India, 414 F. App’x 311, 313 (2d Cir. 

2011) (no “direct effect” where alleged non-payment to U.S. account had not 

occurred and was purely speculative); Guirlando, 602 F.3d at 75 (“A decision not 

to act, standing by itself, does not have an effect until there has been an 

 
35 In prior briefing, the Cayman Funds attempted to rebut this argument by 
asserting that “in Kensington ‘[t]he record [did] not indicate that the prepayment 
agreement required performance in the United States,’ 505 F.2d at 158, whereas 
the [NPA] requires payments to be made into Noteholders’ U.S. accounts and 
Section 9.3 requires the Bank to perform in the U.S. in part by not selling its assets 
(including U.S. assets) as an entirety” (see Pls.’ Suppl. Reply Mem. of Law in 
Support of Req. for Prelim. Inj. 7 n.6, ECF No. 48).  The Funds’ logic fails, 
however, because (1) as the District Court found, this case does not involve non-
payment (SPA-36), and (2) there has been no breach of Section 9.3 as a matter of 
law (see § II.c, supra).  Furthermore, it is well-established that “the mere fact that a 
foreign state’s commercial activity outside of the United States caused physical or 
financial injury to a United States citizen is not itself sufficient to constitute a 
direct effect in the United States.”  Guirlando, 602 F.3d at 78.  This reasoning is all 
the more true for non-citizens like the Cayman Funds.    
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anticipatory repudiation or a failure to act at the time required.”).36  Therefore, any 

“material increase in risk of non-payment” to the Funds is insufficient as a matter 

of law to trigger the “direct effect” exception. 

As a last resort, the Cayman Funds fall back on two cases from the Southern 

District of New York to try to show “direct effect” based on “conduct that 

materially changes a contracting party’s risk” (CFBR-53).  See U.S. Fid. & Guar. 

Co. v. Braspetro Oil Servs. Co., No. 97 CIV. 6124 (JGK), 1999 WL 307666 

(S.D.N.Y. May 17, 1999), aff’d 199 F.3d 94 (2d Cir. 1999); Rogers v. Petróleo 

Brasileiro, S.A., 741 F. Supp. 2d 492 (S.D.N.Y. 2010).  But these cases are clearly 

distinguishable and fail to support the Cayman Funds’ position. 

In Braspetro, the court found a “direct effect” in this country because the 

defendant foreign state had declared a default on a third-party contract that directly 

triggered the duty of plaintiffs, as sureties of that contract, to pay $270 million in 

damages from plaintiffs’ U.S. bank accounts into defendant’s New York bank 

 
36 If the Cayman Funds should attempt to distinguish Gosain on the basis that the 
plaintiff in that case “did not allege that the foreign state was ever required to pay 
him” (see Pls.’ Suppl. Reply Mem. of Law in Support of Req. for Prelim. Inj. 8, 
ECF No. 48), the Funds will be supporting Anglo Irish’s position.  Indeed, as the 
Cayman Funds do here, the Gosain plaintiff asserted that the defendant’s actions 
undermined his ability to receive payment that would have been payable under a 
contract.  Gosain, 414 F. App’x at 313.  This Court dismissed that complaint, just 
as the Court should here, because that plaintiff’s allegations failed to amount to a 
breach of defendant’s payment obligations.  Similarly, the Cayman Funds cannot 
distinguish Guirlando because they have not alleged “anticipatory repudiation or a 
failure to act at the time required.”  Guirlando, 602 F.3d at 76. 
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account.  Id. at *13.  The facts here are entirely different.  Unlike in Braspetro, in 

this case there is (1) no default or breach of contract, (2) no declaration of default 

or breach, and (3) no “triggering” of a duty to pay from or into a U.S. account.  

Even if a breach had occurred, the best the Cayman Funds can demand is equitable 

relief, not an obligation to pay (CFBR-54).   

This case is just as far afield from Rogers.  In Rogers, the court held that 

plaintiffs established a “direct effect” in the United States because plaintiffs had 

shown “financial loss experienced through breach of contract” when their 

contractual right to convert their bearer bonds to preferred stock was rejected by 

the foreign state’s New York office.  Rogers, 741 F. Supp. 2d at 502.  By contrast, 

here, Anglo Irish has honored its payment obligations and continues to do so (JA2-

310, 323-24; JA7-1889; JA10-2865:17-2866:5). 

The Cayman Funds have failed to prove, under the third prong of the 

“commercial activity” exception, that their lawsuit is based upon a foreign act in 

connection with commercial activity that has caused a direct effect in this country.  

Therefore, the Funds have not carried their burden to overcome the presumption of 

Anglo Irish’s immunity, and dismissal is proper.   
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CONCLUSION 

The Cayman Funds’ appeal seeks to expand the jurisdictional reach of 

United States courts far beyond that previously permitted by this Court.  The Funds 

have not carried their burden to prove that the relief they seek is permissible under 

the FSIA.  Therefore, the judgment of the District Court should be affirmed in all 

respects.  
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